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Coming — Among the lecturers and mod- 
erators who took part in the University of 
Chicago Sixth Annual Federal Tax Confer- 
ence were such prominent tax men as Wil- 
liam C. Childs, Charles W. Davis, Paul E. 
Ferrier, Austin Fleming, Robert F. Graham, 
Raymond A. Hoffman, Vance N. Kirby, 
Charles S. Lyon, William H. Pedrick, Fred- 
erick R. Shearer, Roland K. Smith, Stanley 
S. Surrey and Thomas N. Tarleau. Most of 
the papers, dealing with tax problems such 
as estate planning, tax accounting, em- 
ployer-employee problems and the purchase 
and sale of corporate business, will be 
presented in our December issue. 


This issue will contain, in addition to the 
usual departments, the annual index, which 
is arranged alphabetically and lists, for the 
entire year, the titles of the articles, the 
authors, subject matter of the ariicles, sec- 
tions of the Code and important cases. 


Tus magazine is published 
to promote sound thought in 
economic, legal and account- 
ing principles relating to all 
federal and state taxation 
lo this end it contains signed 
articles on tax subjects of 
current interest, reports on 
pending state tax legislation, 
nterpretations of tax laws 
and other tax information. 


The editorial policy is to 
illow frank discussion of tax 
issues. On this basis contri- 
butions are invited Respon- 
sibility is not assumed for the 
contents of the articles or for 
the opinions expressed there- 
in. Editor, Henry L. Stewart 
Washington Editor, Lyman 
L. Long; Business Manager, 
George J. Zahringer; Circula- 
tion Manager, M. S. Hixson 
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Court... 


Administrative... 


FEDERAL 
TAXES 


\ DMISSION TICKETS used by theaters 
must be serially numbered with Arabic numerals; a system using 
the letters of the alphabet and requiring the use of a code or 
converter to determine if the tickets are consecutively or numer 
cally numbered is not feasible. The use of a code or converter 
for each theater using an alphabetical system “would tend to 
hinder, delay and hamper Government agents in the ascertain 
ment of the amount and in the collection of the taxes due 
Certainly the use of a converter would require additional time 
and effort on the part of Government agents, not required by 
the Regulations.’—Hiland Amusement Company v. Glenn, 53-2 


ustc 7 9484 (DC Ky ) 


A CCRU \L-BASIS taxpayers must account 
for income when it is realized. “It is the right to receive and 
not the actual receipt of income that determines when income 
must be included in gross income for income tax purposes.’ 
In the case of a contractor who, in 1943, completed construction 
for the government on a cost-plus-fixed-fee contract with a clause 
providing for retention of 30 per cent of the fixed fee unt 
approval and final audit of the work, the sum of money received 
upon final audit in 1944 was income in that year. The hability 
of the government to pay the contractor did not arise until 1944 
when all differences were settled and the contractor’s interest 
in the amount of the fixed fee remaining in the government's 
hands was established with finality and certainty—U. S. 7 
Harmon, 53-2 ustrc § 9479 (CA-10) 


| © SUBSTANTIATE a charge of willfully 
evading income tax by filing false and fraudulent returns, it 1s not 
necessary to establish the attempt by direct proof. Although 
mere failure to file a complete and accurate report of income for 
taxation is not enough, it is sufficient if it be shown that the 


failure was willful in the sense that it was with intent to attempt 
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thereby to evade the payment of income taxes which would have 
been shown by a correct return to have been lawtully payable. 
Furthermore, proof of the attempt to evade taxes willfully does 
not require a showing of eventual success. “The gist of the 
offense is the willful attempt to evade any substantial part of 
the tax due and the actual amount due need not be proved.” 


U. S.v. Norrts, 53-2 ustc J 9513. (CA-2) 


\ LIMONY is alimony although the payments 
are not made directly by the ex-husband. . . . Prior to obtain 
ing a divorce from her husband, a wife made claim to some of 
his property and had some rather unfriendly dealings with his 
father over this property. Finally, her husband agreed in writing 
to provide support and maintenance for her and her son, and 
his father agreed, although without legal consideration, to guar 
antee these payments. The divorce decree which she obtained 
incorporated these agreements; thereafter, all such payments 
were made to her by her husband's father. Although the father 
was denied a deduction for the payments, they constituted, as 
alimony, taxable income to the wife, since the primary obligation 
to pay was that of her husband, his father being merely a surety 
with a right of indemnity Luckenbach v. Pedrick, Admrx., 53 


ustc J 9561 (DC N. Y.) 


r . 

| HE attorney-client relationship did not op 
erate, in the trial of the client for willful attempts to defeat and 
evade income taxes due and owing by him in the years 1945 
and 1946, to make privileged testimony by his attorneys concern 
ing the disposition of cash which the client had given them to 
purchase cashier’s checks, where the purpose of eliciting the 
testimony was to show that the money had been part of the 
chent’s expenditures in 1946. “We see no confidential relation 
ship between attorney and client in the above transaction. The 
ittorneys acted in the capacity of a transmitter, not as lawyers 
giving legal advice. The lawyers stand in the same relation as 
would a banker had one been commissioned by . . {the chent| 
to carry out what seems to be no more than clerical and mes 


senger service.”—McFee v. U.S., 53-2 ustc $9549 (CA-9) 


Vl ERE UNCERTAINTY as to the ability 


of a debtor to repay does not transform a loan from a debt to 


a gift or contribution. Accordingly, a stockholder and managing 
director of a corporation was entitled to a bad debt deduction 
for moneys advanced to the corporation to pay debts which he 


had guaranteed, although. at the time, repayment depended on 
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the earnings of the corporation which “was off to a-slow start.” 
“A lender is not necessarily a giver because he entertains doubt 
as to the debtor’s ability to repay. The character of the trans 
action is determined by the relation of the parties to it and the 
motive actuating same.’ However, as to later payments made 
when the corporation was insolvent, no deduction was in order 
because “It is well settled that debts may not be deducted as bad 
debts unless they had value when acquired or created.’”’—O. D 
Bratton, CCH Dec. 19,789(M), 12 TCM 747. 


6c” siete 

ERRACING” was given tax approval as 
a method of preventing soil erosion in the case of a farmer, who 
in the years 1947, 1948 and 1949 used it on five farms in Kansas. 
This method “does not involve the building of concrete or stone 
walls. It involves moving the earth with heavy equipment into 
ridges and channels which divert and slow up the running of 
water over the land. The object of such grading is to 
prevent water from running down-grade at a rapid rate, trom 
cutting gulleys into the land, and from carrying away the top 
soil.” The cost of such terracing constituted an ordinary and 


necessary expense of farming, and was not a capital expenditure 


because ““Nothing new was added to the farm lands of a struc 
tural nature; the erosion control terraces, consisting of ridges 
and channels, were simply the earth in place on the farms which 
was plowed, graded, and pushed to follow the natural contour 
lines of the farms which had long been farmed to wheat, 


SOY beans, and ( lovers. 


grains, 
The same crops were raised on the farms 
after the terracing work was done as before. Nothing was added 
to the soil. No new farming areas were developed; and no clear 
ing of the land or work to prepare land for cultivation was done 


The terracing work did not change the fertility of the soil, 


or 


make farming operations easier. 


The terracing did not increase 
the value of the land or its produc ta: Il. H. Collingw d, CCH 


Dec. 19,878, 20 TC No. 132. 


Rents from Alabama property owned by 


a wite who was domiciled with her husband in Louisiat 


a 
community-property state, did not become part of the community 
income. Under the law of Alabama, the rents were clearly the 
separate property of the wife. “To transfer to [her] hus 
band a one-half interest in the rents and profits would, in 
effect, constitute the giving to her husband of a one-half interest 
in the realty during the period of marriage the law of 
Louisiana is ineffective to accomplish such a result.” 


J. Levert, CCH Dee. 19,840(M), 12 TCM 896 
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Economic Adjustment . . . 


Agreements .. . 


Personal Security 


Washington Tax Talk 


The Supreme Court going on Wherever adjustment is required, 


face it with confidence and get at it 


Certiorari.—Certiorari has been applied 


coy : “I do not believe in blind faith. If trouble 
ne TOHOWME Cases 


is possible, just the opposite is indicated 


Peal Fstat mpPany 7 7 , 
Real Estate Company v. Con Keep your eyes ope Seek out the soft 
2 ustc 7 66,059 (CA-2) Unde id 


t 
pot 
t 


collateral estoppel, decision ia 


Sec Wilat Can ve done about it 


or over two years now, from quarter to 
ing excess prohts tax credit quarter businessmen have been expecting 
year 1940, estopped the tax and predicting some downturn. It has not 


1 


n the merits of similar materialized in many | because govern 
1941-1944 under the ment and private spending has been increas 
no new matters being ing faster than new productive capacity 

came in Government spending now ap 


as pears to be on the road to reduction. That 

Leonard v. Commissioner, 53-1 uste § is what the American people want and de 
(CA-6) Husbands were taxable on income mand But in spite of all we can do and 
» were members of a syndicate ] 1e Savings we can make, a relatively 


buying and selling government saving is the most we can hope to 


where the principal incorne accomplish—quickly, That means that there 


of the syndicate was the will still be a tremendous amount of money 


technical knowledge 1) For to be currently pumped into the economy 


ns of the svndicate And furthermore it is the definite policy of 
rganizations of whi he | this Administration through tax reductions, 

were members to return to the p » for them to spend 
for themselves all the real savings in gov 


ernment spending which c:; ve reasonably 


The Secretary anticipated 


Sound, not hard but honest money. ‘ 1 at the time, the excess 


Here’s whi: etar) of the Treasury rofi cs (pi n December 3lst, 


say about the current and the ‘ i juest for renewal 


a recent meeting ot \t the same time an average of 10 percent 


\ssociation reduction in individual income taxes is 


scheduled to ¢ nto eftect, and will 


' become effective. Many further adjustments 


disast¢! 
nder consideration by 


1] im taxes are now u 
Ways and Means Committee and the 


may Wel 
declines, 3 
ma etre’ r submission to the next Congress. 
) stocks 

hold hay | t | 

noiders Nave | oO producing capacity 
1 of 


past period o i veral lines which have been stimulated 


also be that there by overnment action over the past te 


tain years ar now becoming available. The 


arnings aS cer 

approach demand and volume ot goods we can now produce is 
here is nothing tar greater than ever before lower levels 
YY 


great and growing of operation in some lines will develop mors 


onomy some adjustment is nstan material than we have ever had, and it may 
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well be that in some cases this output may 
be all that the country 
But does this mean 


needs tor a while. 
Our 
volume of production and employment can 


j | | 
pe higher 


catastrophe 


than ever and we 


capacity in reserve 


may still have 
High volume but 
supply that means <¢ 
hnciency 


dollas 


SCTTi¢ 


| 
Yoodg 


mmpetition, et 
and more value for the consumer's 
Surely we have not deteriorated . 

that all we can see is calamity if the day 
ot allocations and the order-taker is passing 


and we again have to develop a salesman 


that 
Iree competitive economy 

That is 
necessity fora little 
hurt 


“It cannot be Americans can fear a 


Chat is what we 


have how we 


thrived on 
great The 


selling 


grew 
more 
anyone \ little more 
quality, a little more value for the customer 
has given us the best 
world A little more 
Same amount of! 


active 


never 


merchandise in the 
production from the 
human effort through 
ingenuity and 
invention, labor power and tools has given 
us higher and 
Surely we are not 
do it 


organization, management, 


higher standards of living 


fearful that we 


cannot 
again 


‘| can assure you that 


maintenance of a high 
employment and production, and 
it will pursue policies to foster that end.” 


this Governmcnt 
is dedicated to the 
level of 


The Bureau 


More rulings available.—In 


with its policy of presenting more information 
to the taxpayers, the 


accol dance 


Bureau 
nounced, in Revenue Ruling 212, 1953-21 
270, that it is 


recently an 
IRB 
expanding its publication-of 


rulings program “to include rulings addressed 
to taxpayers or their representatives. Accord 
ingly, immediately, all such rulings, 


instructions and othe1 


effective 


communications will 


be considered from the standpoint of publi 


whether 
taxpayers, 


cation, addressed to field otheers, 


taxpayers’ representatives, trade as 


sociations or others every communication 
dealing with substantive tax law, procedures 
affecting 


taxpayers’ rights or 


industry regulation, will be deemed to be of 
a character potentially publishable and will 
he fully considered for publication purposes, 


cutie ” 


unless it clearly falls within any of the ex 


ceptions enumerated in paragraph 4 of 

Revenue Ruling [2 (such as those dealing 
with questions already 
by statute, 
those 


COV ered 


specifically 
regulations, other rulings, etc.; 
dealing with issues upon which court 
action is pending and publication would be 
prejudicial to the best interest of the gov 
ernment; those in which factual rather than 


legal 


854 


questions arise; those dealing with 


November, 


1953 °® 


tormulae or business practices; the 
with informers 


etc.) | 


and intormers’ 


However, every communica 


which has been referred to the Othe« 


he Chief Counsel for review. or is based 


a memorandum from the f Counsel 


in the same case, will automat! 


considered to he a potentially publis] 


able character and will be channelled 


proper publication procedures for considera 


into 
tion, even though it mav tall within one of 

[the] excepti Communications 
relating 


solely to atters of internal man 


igement are exce] 
The Commissioner 
Right to 


pends upon 


) ] "34 
Personal SCCUTILY 


profit. 


private enterprise, accordin 


the Commissioner of Internal Revenus In 
before the Eighth Annual Con 
ference of the lax 


Inc., Mr. Andrews 


“T believe deep down in my heart that it is 


a speech 


ec s nstitute 
Ex utive It itut 


said, In pal T 


the tunction of every citizen to make his 


own security, and not expect the govern 


ment to it to him I don’t think that 


any government can give anybody security 


I believe that it is fundamental to the 


kind 
ot government that we enjoy in this country 
that there shall be 


| 


a man shall have the 


private that 


right, if he wants to do 
it, to make a profit, and that the government 
shall protect 
and not 


devious means of 


enterprise; 


him in preserving that profit 


take it away from him bv some 


providing security for 


1 


somebody else 


“As long as I am in 
conduct the 


SeTVICceE in 


omce I 1! 
affairs of the Internal Revenus 


strict conformity with these 


fundamental principles of government to 


which all of us ought to adhere.” 


New regulations.—Views or arguments 
on proposed Regulations 120, which in final 
form will take the place of Regulations 116 
(withholding), must be submitted to the 
Commissioner in 


no later than 


written torm 
November 9, 1953 
Relieving a congestion.—The congested 
\ppellate 


the Tax Court has been 


(duplie ate) 


situation in the Division and in 


causing the Com 


missioner much 


concern In an attempt 
to alleviate this situation, he has, in IR 
Mimeograph No. 298, dated October 9, 
1953, set forth Bureau policies in connection 
with agreements 


(1) The number of agreements obtained 
by examining officers and group supervisors 


should be should 
(Continued on page 862) 


incre ased - agreed issues 
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Tax Aspects of Owning and Disposing 


of Interests in Oil and Gas 


By G. W. Welsch 


will deal with some ot 


oe ARTICLE 
the problems which arise in the 


disposition of 


acqul 


sition and interests in oll- 


and-gas properties 


Standard Ojil-and-Gas Lease 


The simplest and most common form ot 
ownership of an interest in oil and gas in 
arising standard oil 
Usually negotiated with re 
unproven property, the oil-and-gas 


no mally 


place is that under a 
and-gas lease 
spect to 
lease wrants te 


an Operator seven 


eighths of the oil and gas in place, known 


The 


and usually 


as the “working interest.” 


lessor, 
owner of the mineral interests, 


the surface rights as well, retains the right 


one eighth of the oil and gas, free and 


clear of all production costs, 
This 


known as the royalty interest 


when, as and 


if oil is produced retained right 1s 
Written for 
a specified period of time, the oil-and-gas 
lease almost always contains 
tinuing it in 


a clause con- 
long said 


that oil 


effect for as alter 


specified period of time and gas 


are pr xluced 


Delay rental.—Ii the property subject to 
“hot” 
are much in demand, the leas« 
might contain a clause providing that unless 
a well is commenced within 60 days, the 


the oil-and-gas lease is in a area 


where leases 


lease shall become null and void, but under 
ordinary circumstances, in lieu of such con 
dition, there is a requirement that the lesse¢ 
pay an annual “delay rental” of a nominal 

Regs. 111, Sec. 29.23(m)-10(a) ;: Commissioner 


t Wilson, 35-1 wustce © 9284, 76 F. (2d) 766 
(CCA-5) 


Interests in Oil and Gas 


Before Acquiring an Oil Interest, 
the Tax Aspects of the Transaction 
Should Be Carefully Checked 


amount per acre tor the 


development of the 


privilege of deter 

property Such 
rental, when received by the lessor, 
is ordinary income to him and is not sub 
ject to the allowance for depletion.’ The 
lessee deduct the amounts paid as 
rental* o1 capitalize them as 
Additional the minerals, to be re 
covered through depletion or taken as a loss 


ring 


delay 


may 
delay may 


costs oft 


on abandonment of the 
terest 


property. An in 
an oil-and-gas lease 
“real property” for pur 
poses of federal income taxation, the privi- 
lege of capitalizing the delay rentals is part 
of the general election given to a taxpayer 
by the Internal Revenue Code to capitalize 
carrying charges on undeveloped property. 


acquired under 


being considered 


Lease bonus.—Usually, in addition to his 
retention of the interest and his 
right to receive delay rentals, the landowner 
requires a “bonus payment” for granting an 
oil-and-gas lease. 
vary in 


roy alty 


These “bonus payments” 
from nominal sums _ per 
acre to very substantial payments depending 
upon the demand for 
in which the 


amount 


leases in the 
property is 


area 
located Under 
G. C. M 

Code Sec. 


11197, XII-1 CB 238 (1933) 


24(a)(7): Regs. 111, Sec. 29.24-5 


855 





A member of the New York bar and a certified 
public accountant (New York and Texas), Mr. Welsch 
was recently transferred from the 

Lybrand, Ross Bros. & Montgomery New York Office 
tax department to the Dallas Office tax department 
to serve as tax adviser to the 

Southwestern Division of Lybrand, Ross Bros. 

& Montgomery (Dallas, Houston and Tulsa Offices). 


that the 


duction.” 


General Considerations on Disposition 
or Retention of ‘‘Working Interest’’ 


Having acquired the 
> 


tne property, the lessee ma\ 

sublease it, exchange 
to exceed per cer ot ft ret mcome or all or a portion of 
from the property. Inasmuch as there ar or simply hold it on speculation 
no charges against the “lease bonus,” it 1s delay rentals while the play in 
considered t I both gross income and net 


t levelops and then, if Indic: 
income trom th roperty and theretfor« nearby development indicate lit 


the landowner take the full deductio 
of 27 €1 it of the amount received bv releasing it to the landowne1 


chance for oil o1 as, abandon 


Qt course, 1 re a Way OTF hguring expiration or prior thereto 


cost depletion and ch cost depletion ex 


Each Step to be taken wit! 
ceeded 


interest 


percentage depletion, the lessor would 


oil-and-gas propert 


in { 
be reviewed carefully, advance, 


tv” is not paid 


be entitled to take cost depletion But the 
yal 


“lease bonus advances i : 
respect to possible federal tax 
While it is never desirable t 


ness decisions solely upon the 


with respect to any specified amount of oil 
to be removed from the property, and, with 
t 


undeveloped property, is impossible t 
tax advantages to be gained 


estimate tl out f reserves in the ; 
‘ , of action, when there are 
landowner! 


: thods ) 1 ' ing rans oO 
could allocate a portion of ; of th methods of handling a ansact 


property, ir even if tl 


; \ ] re m ] Ost identi ] re 
Seuidl’ tex: thle: riknteiel - cereal las ¢] vill produce alm entical 


aliquot part thereof to be deducted as c incumbent upon any businessman 


to choose the means to the de 


ers 
depletion could not determined In the He ] } ] 
event that the léase is abandoned bv th which will result in the smallest 
' den. For example, assume that 
lessee by nonpayment of rentals or expires 
| having held the working interest 
under its own terms without production, the , gn th I g interest 
1 


iy developed favorably in the 


} 


1 
lessor must report aS Income in “aT . 
has a chance to dispose of all 


of such termination the amount 


: . 1 ri working iterest t substantial 
viously deducted as a depletion allowance ~ his working interest at a substantial 


This is true whether or not such deduction profit. If he wishes to dispose of his entiré 


u 
resulted in anv t: benefit It would ap interest, he has no problem Having 


1 


pear, however, iat if the taxpayer neg the property over six months, the 
lected to take the deduction in the al realizes on the sale will be treated 
the bonus was received, he would not 


term gain from the sale of a cap 
to make any addition to income in the yeat unless he is in the 


l 


busine Ss ot 


‘Regs. cited at footnote 1; Murphy Oil Com- ' Douglas v. 
pany 1 Burnet, 3 uste {§ 1002, 287 I S. 299 322 U.S. 275 
(1932) * Case cited at preceding footnote 
Regs. cited at footnote 1 ’ Code Sec. 117(j) 
® Regs. 111, Sec. 29.23(m)-4 


Commissioner, 44-1 
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il-and-gas_ leases.’ On the 


should the 


other hand, 
retain a con- 
tinuing interest in the property, there are 
many forms that the deal could take, with 
varying tax consequences. 


lessee desire to 


Oil payment v. overriding royalty.—As- 


sume that the original lease bonus paid for 
a lease U 


a quarter section (160 acres) was 


$16,000 and that because nearby discovery 


have indicated the 


wells presence ot oil, 


working 
retaining either an “oil pay- 


of $250,000 payabk 


the lessee can “ ” his interest, 


for $500,000, 


out otf one fourth 


] 


produced “overriding 


Sixteenti 


SatisS!Iy 
reserves 


1.600.000 barrels, 


oduce ex 


roduy 


luced, 


M Te 


190,000 
he other hat 
1.600.000 barrels of 
rriding royalty, be- 


property, will 


the oil 


pro- 
payment. 
in either 
If the il pay 
dollar 


> +1 11 
price of oil, must 


I avable 
amount, 


weighing the 

oil payment 

If oil goes 

be worth more, 
although having 
it will be payable 
neverthele Ss, will 


urn more than ace amount 


after weighing all the factors, the les 
] 


determines that either the oil payment 


he overriding royalty would be a satis 


factory retention of interest in the property 


should then 
examine the tax consequences. Under the 


he is about to dispos« of, he 


Commissioner, 44-1 UST 


141 F. (2d) 645 (CCA-5) 


Commissioner Vv 


’ Greene ’ 


pany, 42-1 ustc § 9385, 127 F. (2d) 262 (CCA-5) 

2 Code Sec, 117(j): Commissioner 1 

36-1 ustc § 9166, 82 F 
Code Sec. 117()j) 

' Greene v Commissioner, 


(2d) 324 (CCA-5) 


note 10 
G. C. M. 27322, 1952-2 CB 62 


interests in Oil and Gas 


{| 9246, 
American Liberty Oil Com- 


Fleming, 


cited at foot- 


Code, a transfer of the working interest for 
a cash payment of $500,000 and a retained 
oil payment of $250,000 would be treated 
as a Sale of oil in place except to the extent 
required to satisfy the oil payment.” The 
original “lease bonus” of $16,000 would, be 
allocated between the retained oil payment 
and the working interest disposed of on the 
basis of the value of each and the excess 
of the $500,000 received over the basis al- 
located to the transferred working interest 
would be considered to be long-term capital 
gain if the property had been held for over 
six months” and the was not a 
] ‘ 


properties. On the 


lessee 


dealer in oil other 


hand, the Bureau of Internal Revenue has 


ruled that the transfer of oil-and-gas prop- 
erty with the retention of an economic 
eee 


terest extending for the life of the prop- 


erty constitutes not a sale but sublease, 
I intention 


erty,” and where the 


no present 


developed oO! develop 
d in the immediate 
ve made similar detet 


instead of retaining 


he lessee retained an ove1 
entire $16,000 lease bonus 
ld be allocated as basis 
‘ and the $500,000 
treated as a. “lease 


ry income subject 


Vite 
made t 
+ 


started, payments, 
{ either the overriding 


payment, 


1 
] 
i 


Trova 


would be con 
sidered as ordinar\ f1 


trom the production 


of « cost 


subject t depletion o1 


* ‘ ] 1 
percentage depletion, whichever 


was the 
greater. 


Tax-wise, it would make 
to the 


little difference 
property whether the 
his assignor 


operator of the 


interest retained by was an oil 


In either 
the $500,000 which he paid would be 
considered as a capital expenditure,” the 


basis of his acquisition recoverable through 
depletion, 


payment or an overriding royalty. 


Case, 


and, in either case, the payments 


in satistaction of the retained interest would 
be excludable from the operator’s gross in 
come, aS representing oil not 


acquired by 
him Che 


only difference in tax treat- 
Palmer v. 
551 (1933). 
Regs 


Bender, 3 ustc { 1026, 287 U. S 


cited at footnote 1; Murphy Oil Com- 
pany v. Burnet, cited at footnote 4. 

* Regs. cited at footnote 1 

’ Regs. cited at footnote 1; Murphy Oil Com- 
pany v. Burnet, cited at footnote 4. 

* Regs. 111, Sec. 29.23(m)-1(f): 
Twin Bell Oil Syndicate, 35-1 
U. S. 312. 


Helvering v. 
ustc § 9014, 203 
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ment to the operator would be, that, if the 
retained interest was an overriding royalty, 
there would have to be excluded from the 
operator’s gross income for the purpose of 
computing statutory 
an aliquot 


percentage depletion, 
portion of the $500,000 lease 
bonus, based on the relation of production 
during the year to 
ning of the 
during the 
which 


reserves at the begin- 


plus reserves discovered 
The 
depletion 1S 
total income 
the property and inasmuch as the 
ot the 
depletion on it, 


year 
year 
statutory 


gross income upon 


allowe d Can 


never exceed the 


gross from 
recipient 
lease bonus is allowed percentage 
an equivalent amount must 
trom the 


come in the depletion computation 


be ¢ xclude d 


ope rator’s PTOSS In 


Participation in Operation of Lease 


If instead o! lesse¢ 


selling the 
participate in 1ts 


lease, the 
yvyishes to operation he 
iwain has several alternatives, eac] 

has a different 


effect on his tederal 


tax liability 


le SSee cle ( ide 5 


It the 


drilling and equip 


Use of own capital. 


to risk his own capiial 1 


ping the property, he may elec to expenst 


ill of his intangible development costs 


lf, instead, he elects to capitalize intang! 


bles, he has a separate election in conne¢ 


tion 


with intangible drilling costs, wher 


the drilling results in a dry hole 


election with respect to the expensing ot 


intangible development costs must be made 
return for the first year 1 


, 
incurred and such el 


n the tax 


which 
such costs are ection 18 
binding for all subsequent years. It covers 
all properties then owned, or thereafter at 
quired, by the Usually, tax 
drilling 
such costs when capitalized 
deple 


trom 


taxpayer 


payers elect to expense intangible 


be cause 


costs 


can only be recovered through cost 


and no tax benefit is 


tion 


realized 
capitalized costs when percentage depletion 
is taken.” wit! 
respect to intangible drilling costs, expend 
itures for equipment must be 
and recovered through depreciation 


ver the 


Regardless of the election 


capitalize d 
More 

intangibles ap 
drilling 


expenses.” In a 


election to ¢ x pense 


| 


plies only and 


to expenditures for 


not to operating recent 


ruling, the Treasury Department has set 


Regs. cited at preceding footnote 
> Regs. 111, Sec. 29.23(m)-16(b) 
Regs. 111, Sec. 29.23(m)-16(b) (2) (IV) 
aT S. 1 Dakota-Montana Oil 
ustc { 1067, 288 U. S. 459 (1933) 
* Regs. 111, Sec. 29.23(m)-16(b) (3) (i) 
Regs. 111, Sec. 29.23(m)-16(b) (3) Gii) 
7 Mim. 6754, 1952-1 CB 30 
2% Detroit Edison Company 1 
13-1 ustc © 9418, 319 U.S. 98 
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items to be 
pensed and items to be capitalized.” 


bottom hole 
may re 
drill 
hole 


trom 


out its classifications of 


Dry hole contribution, 
money, etc.—Possibly the 


ceive 


lessee 
financial assistance toward the 
ing of the well in the form of a dry 
contribution, bottom hole money, etc., 
adjoining leaseholders interested in estab 
lishing the value of their leases through the 
results of the test well 


contributors of he 


It is common prac 
tice tor the 
to deduct 
and the recipient to reduce his tangible 
pro 
to deduct 
expense . The Treasury 


assistance 


their contributions as expenses 


and 
P a | 
intangivie 


costs 


whether 
intangible 


rata, or not 


he has elected drilling 


may take the po 


sition that the contribution is additional 
' 


lease cost to the contributor | 


it the vel 


produces If it is a dry hole there would 


} ] 
th 


less e ce 


appear to be question ¢ to 


contribution as < 


of the 
(Ot course, tf the 


ductibility 


expense 


contributor dro his own 


basis 


eithes bot 


leases in the are: mn the torma 
obtained trom 
dry hole 


vould be 


tion 
contributions, the 


} 


de duc tibl as losses 


Use of “oil payments.”- 


comes 


Sometimes be 
necessary t hnance either the pur 
its development 

“oil payments,” 
ruled 


economic interest in oil 


bureau has 


property, 


over a life less than that of the 


trom which 1S results in 


carved, 


ceipt of ordinary income, subject 


allowance for depletion, to the extent of 
consideration 


created.” An 


creation of an oil 


received tor he mter 1 


est 


exception to this rule is 


payment when the pre 


ceeds are pledged to the development oO! 


the property No ] 


Ralh Or iOS5S8 1S 
by the 


operator when an oil payment 


used to defray development expenses 


However, the expenses so detraved 
longer considered 


thus 


as expenses ot the 


tor and cannot be capitalized 


pensed by drilling contractor 


him Che 
7 
| 


vho receives an oil payment in exchange 


a1 


for drilling a well capitalize his drill 


ing costs as his 


take 


must 





basis for the oil payment 


and may cost or percentage depletion, 


whichever is greater, against the proceeds 


~~. GC. i 
1950-1 CB 10 
G > M 
footnote 
" BE ¢’ 
(1940) 
2 Dearing wv 
102 F 


24849, 1946-1 CB 66 1003 


and I cited at preceding 


Laster, CCH Dec. 11,600, 43 BTA 159 
Commissioner, 
(2d) 91 (CCA-5) 


39-1 1% * 9344 
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Where an 


hnance 


“oil payment” is used to help 
the acquisition of oil property, care 
should be that the trans- 
result in the receipt of 
income to the extent of the con- 
sideration fo1 

1] 


sells the 


exercised to see 
action does not 
ordinary 
the oil payment. If a lessee 
working interest for $1,000,000 r« 
unto himself an. oil 
$500,000 payable out of 60 per 


first oil 


serving payment ol 
cent of the 
coincident with o1 
subsequent to his sale of the working inter 
third 
rty for $450,000, he has received as gross 
for his entire interest $1,450,000, 
and, if his original cost was $50,000, he has 
rm capital gain of $1,400, 


OOO, if his original acquisition ot the prop 


produced and, 


est, he sells the oil payment to a 


price 
realized a long-te 


erty vas at le: six months prior to the 
sale and he was not a dealer in oil prop 


period for the oll 


payment dates back to the time he acquired 


erties.” His holding 


interest which it was reserved 


Court of Appeals 
reversing the Tax 
il is discovered o1 
prop 
interest in this newly 


taxpavel 
wr} 


acquires a new 
ll al 
transterred, the 
trom the 


place is 
discovery ot 
of the 
i lease It 


execu 
vould 
urt did not take int 


nsepar. 


executiol 


Code Sec. 117(j) 
‘ (Creene 
note 10 


Petroleum 


Commissioner, 


cited at foot 


Exploration 1 
66,028, 193 F 


Commissioner 


52-1 ust (2d) 59 (CA-4) 


Interests in Oil and Gas 


able treatment accorded to real 
held for more than six months and used in 


a trade or business 


The the working interest, 
which is subject to the oil payment, has no 


property 


purchaser of 


gain or loss on the transaction and although 
the purchaser must lift- 
ing the oil necessary to satisfy the oil payment, 


bear the costs otf 


the tax treatment, based on the theory that 
he never had title to that oil, permits the 
exclusion ol the proceeds ot the oil used 
to liquidate the oil payment from the oper 
ator’s 
deduct the 


necessary 


him to 
ordinary 


and allows 


gross income 
lifting 


expenditures 


and 


costs as 
However, where 
the cost of lifting the oil necessary to Sat 
isfy the oil payment exceeds the net income 
from the property, thi 
ably take the 
should be 


recoverabl 


lreasury will prob 
that such 
additional 
depletion. 


position excess 


capitalized as lease 


cost through 


other 
purchased the 
$1,450,000 and 
oil pavment to a 


On the hand, if the operator had 
working 
then had 
third 


dang I 


entire interest to1 
“sold” a $500,000 
party for $450,000, 
that, under 
$450,000 so 


there is grave present 


ureau rulings, the 


receiy ed 


might be considered ordinary income sub 


ject to depletion allowances 


There has been disagreement ex 


SOHC 


pressed amone oll lease operators Over the 


lreasury rulings with respect to oil pay 


that rulings 
may be overthrown or limited by the courts 


However, 


‘ 


ments and it 


is possible these 


although the strict application of 


ese rulings can result in severe tax pen 


alties for an inecautious 


rtheless, can 


taxpayer, they 


result in tax savings if 


| | " 
rly appied Kor example in dete 


mining a net 


operating loss carry-over o1 


carry-back, the excess of percentage depl 
cost depletion must be eliminated 


i the year rise to the net 


giving 
ss and the vear to which it is to 


For an oil company, claiming 


{ 
rcentage cle ple t10n 


amounts of pe 
this adjustment nullifies the 
the operating loss carrv-ove! 

Code Phe 


however, 


ults 
without loss ot 


Sallie 
the percentage ce ple tion deduction, through 


use of oil payments For an oil 


loss of $500,000 


that 


example, 
company with a net operating 


can sell oil payments tor 


ol dollars Che 


net amouirit 

proceeds oT thes« oil pay 

* Thomas v. Perkins, 37-2 uste 9315, 301 

U. S. 655; Delacroix Corporation, CCH Dec 

17,292, 13 TC 827 (1949) 

'G. C. M. and I. T. cited at footnote 29 
Regs. 111, Sec. 29.122-2 





ments ar under the 
freasury rulings and thus the net operating 
eliminated In the 


the costs of 


income upon receipt, 


loss is following year, 
producing the oil necessary to 
satisfy the oil payments reduce taxable in 
come. Thus $500,000 worth of 


anticipated and a net 


income 1s 
operating loss not 
otherwise available is used in full 

“Mining partnership” or “joint venture.” 
Another method of financing the develop 
| ind was lease 


ment and equipping Of an oll 


is through a “mining partner- 


Mp” or “joint vel ‘2 The owner of the 
working inter ight transfer an undi- 
yrking in 


vided one-half interest in his we 


terest to one or who 


more joint venturers 
would agree to drill and equip the required 
number of Under 


joint venturers would be 


such an arrange 
ment, €: 
able to intangible 
lrilling costs in prope to his share of 
the property The riginal 


working interest 


owner of the 
ild not be required to 
his one-half 


vas paid for by 


include in income the value of 


interest in the well which 


his joint venturers Of course, not having 
paid any of the intangible drilling costs, he 


deduction for intangible 


gets no 


develop 


ment venture is 


expens¢ much a 
j 


required, under the 


‘joint 


> | 
regulations, to file 


skeletonized income tax re 


partnership 
turn.” a joint 


W he never 
| 


in connection with oil-and-gas transactions, 


venture is used 


care 


should be taken to provide in the oper 
n 


| 


ating agreement that eac 
entitled to his 
kind, 


joint 


share of the oil 


venturer is 
and gas in 


else the venture may be taxable as an 
association doing business as a corporation 


“Carried working interest” and “net prof- 
its interest.” 
of financing ti 

] 


a icasé are tne use oO! 


lwo other popular methods 


drilling and development of 
working 
interests.” Al 
methods are 


“carried 


interests” an “net profits 


though these two essentially 


similar in economic results, the tax conse- 
Under the 
drilling and 


agreement 


quences may be quite different. 
working nterest,” 


done 


whereby all of the 


“carried 
development is under an 
funds are advanced by 


one party to the agreement 


and he 1s to 
expenditures 
lease before the other 


\fter 


both parties share equally in the lease 


recoup all of his from the 


party gets any share. 


all expenditures have been recouped, 


The 


lease is never personally liable for 


owne! 
"I. T. 30390 
CB 161 


aad I T 2785 


1948-2 CB 126; I 3948, 1949-1 
XITI-1 CB 96 (1934) 

" Burton-Sutton Oil Company 
sioner, 46-1 stc 7 9243, 328 U. S.° 25 
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any portion of the drilling expenses and, 1 
the well results in 
coadventurer 


a dry hole, his drilling 
stands the loss. On 
the other hand, if the 
tive, the leaseholder until 
the expenditures have been recouped. In 
profits 
leaseholder 


entire 
prope rty ts produc- 


gets no income 


a “net interest” arrangement, the 
exchange 


interest in the net profits from the 


assigns his lease in 
for an 


] 


lease, after recoupment of all expenditures 
Economically, the receipts by the holder of 
a 50 per cent “net profits interest” are ex 
actly the same as those of an owner of 50 


per cent “carried working interest,” pat 


ticularly where the “net 
entitled to 


For 


“carried 


profits interest” is 


share in salvage of equipment 
treatment of the 


interest” 


years, the tax 
working 
profits interest” 


many 
and h “net 
were the same, that is the 
“carried” participant reported nothing until 


] 


and then he reported 


only the amount which he 


income.” 


he received income 


received as gross 


} 


This amount was excluded from 


the gross income of operator 


lease. Ina recent case, | 


oweve! 


Fiftl Circuit 


ot Appeals ror the 1 
guished between the “carried working intet 
est” and the 
no change in the 


holder of 


“net profits interest,” making 
accorded the 


a “net profits interest,” 


treatment 
but decid 
ing that the holder of a “carried working 
interest” must report on his tax 


percentage share of all intangible 

costs and operating expenses and his share 
of gross income, even though he is not 
drilling 
expenses and does not receive the income 
In other words, 
parties to 


ment 


personally liable for the 


costs and 


‘ 


this decision, the 
a carried working-interest 
report similar to the joint 


the expenditures incurred by the 


under 

agree 

venture, 
ratol 

being considered proportionately on behalf 

of the other party, as though 

sums were being loaned to the nonoperatot 


out of which he was paying his share of the 


equivalent 


costs of deve lopm«¢ nt. 


relied 


It.is believed that 


the court too heavily on a previ 


case, in which one of the parties was being 


carried in tke operation commercial 


enterprise, without realizing the essential 


difference that in the commercial entet 


prise there was sufficient intrinsic value in 


property of the enterprise to insure the 


repayment of the advances, whereas, in 


the operation of oil-and-gas properties, the 


repayment is highly problematical, depend 


Petroleum Company 1 
" 9149, 326 U. S. 599 

2 Commissioner v. J. 8S 
pany, 47-2 ustc % 9301, 162 F 


Commissioner, 


46-1 ust 


Abercrombie Com- 
(2d) 338 (CCA-5) 
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Neither the 
Treasury Department 


upon the existence o! oil 
industry nor the 


ove of this decision and its application 


xisting agreements has been extremely 


However, until there has been 


treatment of a 
legislation o1 
exercis¢ 1 

agreement setting up 


venture in which one party is not liable 


his share evelopment costs except 


lay 
of produc 


both th interest 


“carried working 


t,”” all participants 


ntitled t ‘ depletion as eac! 


( 


marticipant have an economk 


S in place : 


doubt that wh 


r “carried 
previous ow 


he holder there: 
F hold 
rece! case neid 


were acquired by 


having any other 
depletion is 

to be et 

ield that 

oil 

capital 

econom in 

t would ap 

be immaterial heth the capital 


recovered represented Services Of! 


for the interest 


a cash purchase 


previous large 


and-gas 


deduction 


‘lease bonus 


| 
capitalizes 


ecomes wt rthless, particu 


event happens in one 


19 
dal 


ayment 
he Bu 


deduction for 


1 
t 
yCat | 


next 
to allow 


taxpayer 


Cases cited at footnote 41 


* Burton-Sutton Oil Company Commis 
cited at footnote 41 

A. L. Huey, CCH Dec. 1516, 4 
(1926) y f Jergins Trust, 


) RT 


22 BT. - 
l i Dental 


pany, 1 wust 35, 274 I S. 398 (1927) 


sioner 
BTA 37 
CCH Dec. 6764 


Manufacturing Com 


Code See. 112(b) (1) 


Interests in Oil and Gas 


will not 
merely by paying a 
thus continuing 
for another year 


loss which 


taking of a 
benefit 


pone the 
give him tax 


nominal delay rental and 


a worthless lease in force 
If a lease is purchased on speculation and 
test drillings on adjoining leases indicate 
that 


next 


delay rentals 


worthless so 


paid 


that it 1s 


] 


will not be when due, it appears 


advisable for a taxpayer to immediately 


divest himself of ownership in the lease by 


executing a release and forwarding it to the 
lessor, thus putting the cessation of owner- 
ship and the identifiable 
tax year avoiding any 


loss being disallowed 


event in the same 


and chance of the 


46 


Exchanges of Interests in Oil and Gas 


Under 


I¢ deral excise 


state law and _ for purposes ot 


taxation, interests in oil and 


place, which extend for the life 


aS inh 


of the 


property, are deemed to be real 


property. These include royalty interests, over 


riding rovalties, working interests in de 


veloped or 
Code 


un leveloped leases, ete Che 


provides that no gain or loss shall be 


recognized if property held for productive 


use in trade or business or fot 


investment 1S 
exchanged sol property ot a like 


ely LOT 


kind to be held either for productive use in 
trade or business or for investment It has 
held 


interest in oil and gas in place for 
vided 


been that transfer of an undivided 
an undi 


miterest nm an city lot, 


improved 
being an exchange of real property for real 
kind there- 


nonacquiescence 


property, was solely i and, 


tore, tax 1re¢ early 


of the Commissioner 1 the Tax Court 


decision so holding has recently been with 


drawt and the Commissioner now recog 


izes the tax-free nature of all exchanges of 
} oil-and-gas 
with the 


involving an oil 


Mi-al | Yas interests To! ornet 


interests or other real property 


exception OF an 


payment 


Despite the fact that an in-oil payment 


is treated by many states as an interest in 
real property, 1t the Commissioner’s con 


tent:on that an change of an oil payment 


for other types of interests in oil-and-gas 
This 


Tax 
case, the Court 


exchange 


been supported by the 


Court,” but, in a 


properties is a_ taxable 
contention has 


recent 


* Commissioner 1 Crichton, 41-2 ustc { 9638, 
122 F. (2d) 181 (CCA-5) 
*? 1952-1 CB 4 (Herbert G 

I. T. 4093, 1952-2 CB 130 

Bandini Petroleum Company, CCH Dec 
18,608(M), 10 TCM 999 (1951); Midfield Oil 
Company, CCH Dec. 10,727, 39 BTA 1154 (1939) 
Kay Kimbell, CCH Dec 11,077, 41 BTA 940 
(1940) 


Wellington) 


861 





Appeals for the Fifth Circuit, reversing all-inclusive ¢ 


a district court, held that both overriding ment of basis 


royalties and oil payments were interests 


in land and, therefore, like properties and Conclusion 

that an exchange of one tor the ; : 

his brief article covers but a p 
{ 


ree It is not known whether the : i 
the field of tax problems incident 


will follow this decisio1 
acquisition and disposition of inte 

In exchanging producing property for oil-and-gas properties, but it she 
producing property, it may be advisable t to point out the necessity for a 


exchange depreciable property for depreci the tax consequences of a transactio1 


able property and depletable property for fore the transaction is consummated 


depletabl property rather than to make one {The End] 
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not be reopened nor ne issues raised 1n refund ot excess profits taxes for 1943 


the Audit or Appellate Divisiot “At all accrued receivabls both as ol Decem 
levels. ther should leat ierstan I 1943: dividends fron 


ot the poli \ at St al i I sented capital assets 


rading purposes only ll as t ess profits net inco 


ibition against nt ‘ alu ttle n tal included the amour 
1% stock exchange seats 


e market value whet 


1 1 
irchnase!l predecess 
Dallas Rup 

\dvances made t 


its president were 


where repayment 


assessment CH Dee. 19,581 
vided so property was sold 
terest co ro to five beneficiaries 
execution the residuary legatees 
Snares with th executor joining, 
iwreement 
version 
apply aries wel 


Acquiescence. 


esces im the 


when th ALG ixes Io! liqui ‘ ) oO Newton LW hittel se 


ration; losses were apportioned in accord Engineering company qualit 
ance with c-ownership interests: and 


sonal service corporatiol where 


1 
! 
interest on ixes was deductible by sucl stockholder secured the contract 


vised their pertormance, directed 
Inc., CCH Dec. 19,295 structed the supervisory employees, 
\ccrual-basis taxpayer's return was to be was the only person who had 
adjusted by showing the correct income and knowledge, skill and experience necessar) 
excess profits tax hability for 1943 as an to perform all phases of the 
accrued liability and the r stw cuted by the company 


Fleming Campbell 53-2 
(CA-5 
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Bias Against the Oil Owner 
ls Apparent, Says the Author, 


from the Bureau's New Attitude 


Assignments of Oil Payments 


By EUGENE KUNTZ, Professor of Law, University of Oklahoma 


a fuzzy notion entertained 


ersons that oil interests are 


field 


enyoy 


sacred cows in tl tax and that 


somehow invariably 


crimination It is 


favorable 


true, as in other ac 


ties, tl be gained 


iere are advantages to 


n oil investments and operations bv careful 


the unwary operator o! 


interests 


frequently discovers 
discrimination may not necessarily 


orable. The most recent development 


Bureau's attitude 


toward and 


SaiCs 


nf 


dura 


untavorable 


avinit Ss egardless of 


t 


represents one instance ot 


iscrimimation 


issues ot LAXES, there ap 


llent and persuasive articles 
msequences of trans 
oi] payment Subse 
the first article, 


and received 


] 


second art le 


second article, two 
issued which are ot 
turthe1 


problem 


tance to merit con 


he oil paymet 


haractey 
reciatl 


Mmposime mconme 


| 
a summary of the 

simi 
| 


ms, involving oil 


Marquis G. Eaton Taxation of Oil Pay 
ents rAXES—The Tax Magazine, November 
661 Kenneth G. Miller Selling ‘Oil 


TAXEs—The Tax Magazine, March 


CB 66 
Realty Company of 

4 TC 600 (1945) 
According to G. C. M 
the retained 


Texas, CCH Dex 


27322 (1952-2 CB 62) 
interest amounts to a royalty 
be paid free and clear of develop 
ent and production, the should 


treated as the oil-and-gas 


costs of 
transaction 
execution of an 


Assignments of Oil Payments 


and-gas development, which are related to 


the grant ot In all of the 


and examples which follow, it 1s 


an oil payment 
situations 


assumed that the transaction is not othe 


) 


1tOss 


wise disqualified for capital gains or 


treatment 


(1) If 


ot his mineral 


a landowner makes an outright sale 


interest to another, it 1s 
obvious that he has consummated a capital 


ransaction by the sale of a depletable eco 
although he 


sustaining his 


nomic interest, 


may have dif 


heculty 


Lite propel 


burden of proving 


allocation of basis, if lhe 


both 


price 


cost 


originally purchased mineral and sut 


tace interests tor one 


(2) If, instead of selling all of his mineral 


interest, the landowner sells a_ fractional 


the minerals, it is still a 


capital 
ransaction 


(3) If, instead of selling the minerals out 
ght, the landowner sells the 
o extract the 


exclusive right 
oil and gas so long as oil o1 


uy 1S produced, and retains a right to a 


fraction of the oil produced free and cleat 


ot production costs, that is, executes an oil 


and-gas lease.” the transaction 1s not a 


capital transaction, but results in ordinary 


income to the landowner both as to the 


(the 
portion of production 


cash consideration tor the transtes 


bonus) and as to the 
lease rather than the outright sale of an un 
divided mineral interest. The soundness of such 
ruling is upen to serious question in the light 
of Wesley W. West, Ex’r, CCH Dec. 13,800, 3 
TC 431 (1944), aff'd { 9382, 150 F. (2d) 
723 (CCA-5), cert. den 326 U. S. 795, and 
Trembley, CCH Dee 16,756(M) TCM 972 
(1948) 

The variations existing 
with regard to the exact 
created by an _ oi!l-and-gas 
nificant for tax purposes 


15-2 ust 


among the states 
nature of the rights 
lease are not sig 
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] 


reserved the royalty). 


wrdinary in 
is subject, however, to an 


x depletior 


1} 
come allow alice 


after leasing the land for oil 


| 
1 sells all or a fractional 


to another for the duration ot 


n 
the transaction is a capita 
, ' ' 14 

it being the sale of a depletabl 


ymic interest. Ot course, depletion 1s 


allo ved 


sitet accepting an } gas 


sells all o1 


lessee a fractional part 


st to another 


ch interest, the tra 


capital transaction 


tie 


transat 


transaction 


ordinary incom«e 
payment 


used cle \ 


ractional part ot the trans 


oduction ree and cle; 


the duration of tl 


ed in terms of 


aurats 


of time is dependent, course, upon the 


ume of production, and, if the duration is ¢ 


} 
pressed in dollars, it is also directly dependent 


upon the ma » of the 


product 
business and personal advantages of using 
flexible device is obvious, but 

facing the government with 


transactions is that, if 


pletable 


economi units 


Burnet v. Harmel, 3 uste 990 
(1932). It is impossible to justify 
relating to oil 


in the light of property law 
be accepted be 


ST I S. 103 


this result 


and gas, but such result must 
cause the Supreme Court has demonstrated no 
inclination to abandon it The best reason 
given for such result is a policy reason, stated 
it is evident that the taxation of the 
receipts of the lessor as income does not ordi 
narily produce the kind of hardship aimed at 
by the capital gains provision of the taxing 
act 
*Murphy Oil Company 
© 1002, 287 U. S. 299 (1932) 


864 


Burnet 


November, 


1933 ° 


ransactions, any royalty 


whe! or 


not otherwise disqualified becaus« 


T)1 | ae ‘er 
purpose ft which he holds the 


ould 


convert his ordinary income 


roduction int 


capital gains by mal 
sales of short-term interests 
uld be no difficulty in making sucl 
he vendor could t att: 
light rf | 
market 
oil payments 
lividual royalty 


effectively divide 


1 1 
rs Ol 1S tamuly 


question reg 
+} ] 

I ne Sale 
Critt () 


; 
al 


gain Subseque! 
M. 24849 * 


carved 


Was 


payme! 


developmet 
ii¢ lax ( 
at case 


payment, 
months, 
at the proceeds should not 


r when received by 


1 that ¢] 


It may be ha 


made in G. ( M. 24849 


observe 


was 


mercial assignment “should no 


tl presented 


1¢ question 


lative assignments 


’‘ Kleberg, CCH Dec 
' Ratliff, CCH Dec, 97 
°I. T. 3693, 1944 CB 272 
Ortiz Oil Company v 
stc © 9384, 102 F 
208 U.S. 566 (1939) 
1946-1 CB 66 
Miller, article cited at footnote 1; Ray and 
Hammonds, ““‘The Income Tax on Proceeds 
from the Sale of Oil Payments,’’ 25 Texas Lau 
Review 121 (1946) 
*CCH Dec. 7807, 27 BTA 33 (1932) 
1949-1 CB 54 


90 


Commissione a 
(2d) 508 (CCA-5), cert. den 
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a gift of income rather than a gift of 
income-producing property with the result 
that the income, received by the 
from oil runs, must be 


by the donor 


donee 


reported as income 


l. T. 4003 
The 


issuance of I. ‘J 


most recent deve lopment 
$003," which expressed the 
opinion that the positions taken in G. C. M 
24849, with T 


3935 


was the 


regard to sales, and in I. 7 


with regard to gifts, would apply with 


equal force regardless of the duration of 


t! interest so long as it 


ne carved out is less 


than the interest out of which it is carved 


\ careful reading of the ruling vields noth 
ing in persuasion or satisfaction. The 
attributed for the 
“After 
experrence 
24849. 


only 
reason conclusion ex 


pressed is and 
with the application of 


supra, it 1s now 


careful study con- 


side rable 
( M 


that there 


concluded 
is no legal or practical basis for 
listinguishing between short-lived and long 
ived in-oil 


payments It is, therefore, the 


that the 
assignment of any in-oil payment right 
pledged for 


present position of the Bureau 
(not 
extends 
ver a period less than the life of the de 


pletable property 


development), which 


interest 


lv the 


trom which it is 


carved, is essential assignment of ex 


pected income from such property interest.” 


that can be said in 


4003 is that it would 
taxpayer's disadvantage) 


and would prevent possible future difficulty 


Che only thing 
* ee eet 


certainty (to the 


lavolr 
remove un 


n drawing the line between long-lived and 
The same thing 


amendment to the 


ort-lived interests very 
be said of an 
would purport 
ly prescribed 


merely that the 


ford Regulations which 


\ 
to remove the 


and 


trom 


factors tormet! 


would conclude 


income 

1 trust should be taxed to the settlor re 

gardless of duration of the 
] 


retained by the settlor, 


control 
relationship of 


trust, 


ruling asserts, there is no legal 
practical basis for distinguishing between 
long-lived and then 


+] 1 


here is no legal or practical basis at all for 


short-lived interests, 


taxing the proceeds from the oil payment to 


anvone other 


than the present owner of the 
1950-1 CB 10 
Thomas wv 


Perkins, 37-2 ust "9315, 301 
U. S. 655. See Burke, CCH Dec. 14,856, 5 TC 
1167 (1945), for a summary of the basic prin- 
ciples established 

5 See, also, Anderson v. Helvering, 40-1 usr 
§ 9479, 310 U. S. 404, and Fleming v. Campbell, 
53-2 ustc 7 9469 (CA-5). 

' Helvering v. Eubank, 

S. 122. 


40-2 UST q 9788, 311 


Assignments of Oil Payments 


interest, and the sale of 


such an interest 
should clearly be a capital transaction. 
Confining inquiry for the moment to gifts, 
there are only 
which the 
should be first, on the 
grounds of some retained property interest; 
or second, on the 
property 


two possible grounds upon 
from an oil 
taxed to the 


proceeds payment 


donor 


grounds of 
which 


some non- 


concept recognizes eco 
nomic realities for tax purposes. 

On the 
recognized 
ment 


first ground, it has 
that the 
holds an 


been 
pay 
interest in the 
minerals, is entitled to depletion, and is the 
one required to pay taxes upon the income 
derived." 


long 
holder of an oil 


economic 


The oil payment has been prop 
recognized as a form of royalty o1 
working interest as described in examples 
(4) and (5), 


erly 
above There is no question 
but that a transfer of such an interest car 
ries with it full ownership for the duration 
of the interest 
assignment ot 

payment, the 


and is not similar to an 
rents In the case of an oil 
amounts received by the 
grantee amount to a depletion of the interest 
itself; it is something that the grantor never 
regains upon termination of the 
granted. It is not the 


tion o! 


interest 
temporary depriva 
enjoyment; it is com- 
plete deprivation of beneficial enjoyment of 
the economi The only 
upon income should be 
attributable to the donor would be upon the 
second ground, that is, on the basis of some 
nonproperty concept such as announced in 
the Eubank © and Florst 


beneficial 
units extracted 
which the 


basis 


0 
cases 


Such nonproperty concept ss one of eco 
reality. It is a practical notion 


employment of 


nomic 
designed to prevent the 
technical property 


cidence of 


devices to avoid the in 
Such concept 
no clear limitations, has been the subject of 
much learned inquiry,” and, judging from 
the frequent and indiscriminate citation of 
the leading cases by lower courts, has come 
to mean all things to all people and all 
courts. If the proceeds from all oil pay 
ments, regardless of duration, 


income tax has 


were taxed 


to the donor, it would amount to an appli 


cation of the Horst doctrine with no limita 
tions. The Supreme Court has 
that 


indicated, 


however, there are limitations to the 


Helvering 
S. 112 (1940) 
‘Surrey, ‘‘The Supreme Court and the Fed- 
eral Income Tax,’’ 35 Illinois Law Review 779: 
30wden, “‘Assignments of Income Reconsid- 
ered,’’ TAxES—The Tax Magazine, February, 
1942, p. 67: Shattuck, ‘‘Taxation of Deflected 
Income 13 Rocky Mountain Law Review 220 


Horst, 40-2 ustc { 9787, 311 
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doctrine by “Unless in the mean 


time the difficulty be resolved by statute o1 
treasury 
judicial 


saying 


regulation, we leave it to future 


decisions to determine 


precis¢ ly 
where the line shall be drawn between gifts 
of income-producing property and gifts of 


income trom property of which the donot 


remains the owner, for all 


substantial and 


practical purposes 


Ordinarily, income from property should 
owner of the 
producing property, and, 


disposes of the 


be taxed to the incom«¢ 


when such owne! 
property, he should no 
longer be taxed on the income produced 
The difficulty arises when the owner makes 
a formal under 


said to have 


transite! 


such conditions 


that he might be retained all 
or most of the economic benefits of owner 
ship. Where the transferred is 
insignificant compared to either the interest 
retained or the 


interest 


economic satisfaction de- 


rived from the disposition of future income, 
then, for practical purposes, it must be con 


cluded that he has realized the economic 
with full 


donor has 


enjoyment normally associated 
When the realized 
a large measure of the economic enjoyment 
normally with full ownership 
disadvantage by 
formal ownership, the income will be 
sidered to be the donor’s for tax 


ownership 


associated 


with only a small loss of 


con- 
purposes 
The economic disadvantage of parting with 
formal title to 
is offset by the 


income-producing property 


realization of other eco 


nomic desires. The question inevitably r« 


solves itself into one of degre« 


What Should Be Concluded Regarding 
Gift of Oil Payment? 

oper ifically, should he 
regarding the gift of an oil payment? Che 


sole question should be whether or not the 


Horst or a should 


There is no interest 


what concluded 


similar doctrine apply 


property retained in 


the economic units There is 


There 
enjoyment 
As in the 


defining 


transferred 
no control retained over the property 
is only the factor of econom«K 
derived from disposing of wealth 
will bear 


to assist in recognizing when the 


trust cases, such concept 


substance 
of the transaction will prevail over the form 
On this pornt, the 
present in 


element 
transfer of all 
is the element of duration of the transferred 
interest. It is submitted that this is the 

‘ upon 
which I, T. 3935 (which would tax income 


only possible 


an outright rights 


only possible 


S 
basis, nebulous as it is, 


from short-lived carved-out oil payments to 


Harrison v. Schaffner, 41-1 ustc © 9355, 312 
S. 579. at p 583 


866 November, 


1953 @ 


the donor) can be sustained, 
4003 (which would tax 
carved-out oil payments to the 
not be 


and that I. T. 
income from all 
lonor) can 
sustained at all 

With regard to duration in time, there is 
no way to determine with exactness at the 


outset how long the oil 


payment will last. 
It is dependent upon market value of the 
product and upon production which in turn 
is dependent upon nature, man’s diligence 
in extraction, unforeseen accidents in pro- 
duction, and governmental control which is 
dependent upon conservation policy and to 
some extent upon demand for the product. 
Yet, it is not feasible to delay imposition 
of the tax until the duration of 


out interest has 


he carved- 
established. \ 
estimate of 
from an evaluation of all 
geological 


become 
reasonably 
may be reached 
engineering and data 
with an analysis of market conditions and 
governmental control. With 
tion in mind, the inquiry 


accurate duration 


together 
such informa 
should be as to 
how long a grantor would reasonably expect 
interest to last. If the 
an expected long life at the 
subsequent 


such facts indicate 


time of the 
grant, 


unexpected discoveries 


or other conditions which cause the interest 
to pay out sooner than expected should not 


convert it into a short-lived interest 


How Long Is Long-Lived Interest? 


The only remaining question is: How long 
is a long-lived interest ? 
position in G. C. M 


one OI! two 


The Bureau’s original 
24849, that an interest 


year’s duration is a sh 
lived interest, seems reasonable enoug! 


forst doctrine is applied At the othe: 
yea! 


reme, a five payment should clearl 


considered as a long-lived oil 


payme nt 
five-year period usually being used as 
rule of thumb to calculate the retur1 

vestment in 


between 


valuing royalty 
two extremes, wh 
long 

As in the case of gifts, there 
for sustaining the application 
24849 to sales of short-lived carved-out 
Here, the Horst concept may 


combined 


payments 


utilized and with the equall 
nebulous policy, stated in Burnet z 
to the effect that the situation does not “ 


duce the kind of 


Harmel 
p 
hardship aimed at by 
capital gains provision of the 
should be expected considering 
Rudco Oil & 
8 RS In the 


taxing 
Such step 
the result in Gas Compan, 
Rudco case, a corporation 


(Continued on page 936) 


Cited at footnote 6 
19-1] stc © 9200, 82 F 


Supp. 746 (Ct. Cis.) 
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| Part 2 


Revision 
of the Internal Revenue Code 


By AUBREY R. MARRS, Attorney, Washington, D. C. 


Topic No. 20: 


Depreciation and Amortization Elimination of Inequities 
Historical Note (Depreciation). Ithougl 

fe reouecidliie aatiarity ta te. alee Should Be a Result 

] lepreciation dedi ion ly 


of the Recent Tax Hearings 


ross income 


statute has remained unchanged to this day 


income In the Section 114.) 


1909, and the 


. + Sa eit n the purchase and sale of property, the 
depreciation deduction was regarded < - 


. : ; cost must be recovered in arriving at gross 
of loss (Section 9&8 Second nda) . 
: eae income.” In keeping with the principle that 
ations provided ; 
P , , deductions per se are a matter of legislative 
ve lormed upon t ‘ un I 
: ; grace, the regulations, until recently, ex- 
roperty, its cost value, and it ; : 
ss i te: pressly provided that depreciation was not 
use.” (Italics supplied.) Beginning wit! ; 

> ' 1 to be regarded as a part ol the cost of 

Revenue Act of 1913, dep ‘ hi , Y 
ae : 7 He goods sold. This was recently changed by 
ere ’ b ey : spe pattie D. 6028, promulgated July 6, 1953, 
IRB 3 Revenue Ruling 141, 1953 
B § Kven so, the allowance itself 
| based upon cost, or adjusted cost 
The new policy of revenue in respect of 
depreciation adjustments is set forth in 
Revenue Rulings 90 and 91, 1953-11 IRB 


4 = 
Hearings, July 22 and 23, 1953.—There 


was probably more activity concerning de 
amortization than any other 

pic except excise tax rates. To read the 
oral testimony and statements submitted 
is to take a course in economics. The 
American Federation of Labor opposed 
most of the reforms suggested by industry. 
The testimony at ie hearings unfolded 
in two directions: first, more liberal deduc 
tions under the existing conception of the 
depreciation allowance; and, second, an 


elective departure from investment cost as 


2 Doyle v. Mitchell Brothers Company, 1 usrt« 
£17, 247 U. S. 179 (1918); see, also, Gambrinus 
Brewery Company v. Anderson, 2 ustc { 675 
2 U. S. 638 (1931) 
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the basis for the allowance and the injection vide for accelerated 


depreciation of devices, 
into the subject of replacement cost, or othe buildings, machinery and equipment for the 
standards, as an optional method. Taking collection at the source of atmospheri 


them up in order pollutants and contaminants, based on a 


(1) A private practitioner observed that period of 60 months There are other 


in an expanding onomy, a business must similar bills here were many statements 
r} 


hig! 


be able to recov the current 1 cost of Urging relief on that and allied grounds 


1 
Che “smog” problem and pollution abate 


rising prices have resulted in replacement ment are getting into the act 


investment out of current earnings loday 


costs far in excess of depreciation reserves (2) The most exciting testimony was in 


The tax policy in respect of depreciation connection with the “replacement cost” 


should stand on the basic principle li theory of depreciation. lo compute de 
purpose f allowance is to permit th preciation on the basis of changes in price 
tax-tIree \ t the “cost t invest 


level is the same as allowing full amortiza 


ments.” ie orthodox conception of tion of the present “economic value” « 


depreciation tax purposes. He, there capital investment The changes t1 


fore, recommended hat taxpayers be vel determine tl 


permitted, ; ! ) to deduct 50 or the 


economic vali 


fair market v: , Of an asset. We 
per cent ditur Ol depreciable hoy its advocates » not mean to basse 
le or ove he allowance on the average daily price 
i five-year period, with the remaining 50 index for each day of the vear Che rey 


property either year mac 


per cent subject to the ordinary deprecia resentatives of certain public utilities recor 


tion deduction; and (2 iat depreciation, mended that, where the regulatory 


whether allowed o ble, should not determines in its rate-making proc 
1 


e tax depreciation is inadequate, 


benefit. (See Code § tion : ; a larger amount is necessary 


and (ad), as amend 1 ] I Z t | tl 


reduce basis unle it 1 i ; ax tl 


e service Capacity ol the 
Technical hang f R public utility, at its election, may deduct 
The representat of the National Ma tor tax purposes the additional amount ot 


] ] ] } 1 ruil 
chine Tool Builders Association proposed depreciation, so determined by the regula 
, 1] 


| or’ od ( his ‘ , j dds 
a system of optional depreciation for du tory body Yo this write it all add 


. ‘ | c = e lag . 
able productive equipment acquired afte Oo the ame thing It is an elective aba 


December 31, 1952. The taxpayer would onment of the cost recovery basis 
have the election to write off all o1 depreciation allowance In all 

eee Seren ‘ = eet 
part of the cost « w equipment u 1 owever, it must conceded th 


I 


vear acquired and placed in operation, the unorthodox theories for computing 


balance to be written off in a manner desig preciation allowance are as sound, 


nated by the taxpay so, than the triumphant 


; covery Vaiue and percentage 
The Association of American iF l : 


aa - natural resources. (Code Section 
recommended annual depreciation 


. (2) (3) and (4) and 117 (k) 
rate up to a maximu f 20 per cent, witl 


income from the property,” whether 
respect to deprec property acquired tt] Pa 4 
. 1 , \ regara the rice in the immediate vicu 
after December 31, 3, unti t less the 


1 , 1 4 itv ota well, or the selling price of extracted 
estimated salvage hac | larg oft 


ind treated ores, is substantially the same 


Che maximum 20 r cent limitation would 


’ , 11 he econom value or! replacement cost, 
not apply where the usetul life of the prop 


" it the tume, of depreciated assets exhausted 
erty was less than five vears; but the deduc 


, ' in business during the taxable year It all 
tions would, in no event, exceed cost less , “ 
, represents a departure trom the theor 
salvage value upon retirement It should me 
1 ¢] { . , recovery of investment cost. It would 
be noted that rapid recovery of invested “ . . ; 
, : , that industry and public utilities hi as 
cost is only a palliative in an inflationary 


' much justification in pressing their clain 
perio f - 
is anvone els« ider present conditions 


they labor under a gross discriminatior1 


Other witnesses ut d various methods 


of accelerating cost recovet without aban when compared with the tax position « 
doning the present cost basis for the allow natural resources. To smooth out the exist 
ance In general, the taxpayer would be discrimination, all industrial and con 
permitted to determine the life of the asset ial businesses should be 


and the manner of cost recovery H depreciation allowance n 


128 would allow depreciation to be taken economic or. service value 


H. R. 2720 would pro consumed.” 
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One witness stated that the 


principle of 
removing inequities in the 


computation ol 
depreciation, “resulting from varying price 
levels,’ is not new It is recognized, he 
asserted, by the use of March 1, 1913 value 
of all.plant constructed prior to that date 
()t course, 


ot the 


that is a complete misconception 
significance of the March 1, 1913 
valuation date. It had nothing to do with 


| -| 
price levels as such 


Che Sixteenth Amendment is 
tive newcomer to the United 
stitution It was proclaimed 
February 25, 1913. Che first 


l amendment 


a compara 
States Con 
adopted on 
enabling act 
under the 


new was the act of 


October 3, 1913, which selected the date of 
March 1, 1913 as a convenient time for its 
After the 
e decision in Gi 
the 1921 act 


market 


effect 


1 
tt 


“Frierson concession” and 
Edwards, above, 
depreciation upon fai 
1913. (Sec 
Revenue Act ot 
constitutional law and 


odrich v 
based 
value as of March E. 
tion 214 (a) (8) of the 
1921.) Only 
ry construction aré¢ 


March l, 


statu 
responsible for the 


1913 valuation date 


Amor 
exhaustion by the 
rminology is applicable 
ds sold at a premium or at a discount 
S rticl (1920 
125.) 


" ce ic 5 ‘) 
2 In income 


Historical Note (Amortization). 
ation i 


provides {o1 


t time The te 


Regulations 45 


Edition); Code Sectior 


taxation, the | 


word is associated 


generally 
with the rapid recovery of capital expendi 
for facilities necessitated by vir 

ar emergency. (Section 124 (a) (9), 

and Section 234 (a) Acts of 
1918 and 1921.) The rearmament program 
preceding World War II 
Code 


amortization 


1 (8), Revenue 


brought forth 


1 new sectio1 


dealing with the 
basis of any 
“emergency 


based on a period 


t OU mol shorter 


period if the 
terminated Title IIT] 
nue Act of 1940.) With 
amendments, $ ion 1: | remains in 
he Code By §S m 2 of the 


Act 1950, 


emergency SOO! 


the Second 


Revenue 

was added 

special, 60 

certified 

after De 

regular deprecia 

generally similar to 

Section 124 whicl i ens | for World 
War II purposes 


R. 421 p 


businessmen 


Hearings, July 22, 1953.—] 


ports to allow reliet to smal 


{ 
| 


by permitting a taxpayer, 
take 


Section 124, to apply for the 


I 


who has not here 
elected to amortization de- 


, 
under 


Revision of Code 


proper certificate retroactively. The 
of the bill and several witnesses urged its 


passage, 


sponsor 


\ practitioner recommended that Section 
124A be amended to provide, at the tax 
payer’s election, for “compression” of the 
emergency period if the emergency ended 
before the 60-month 
or if the authority 
that was no 


close of the period, 
determined 
longer necessary 
in the interest of national defense. In re- 
spect of World War II (Section 124), the 
President issued a proclamation on Sep 
tember 28, 1945, terminating the emergency 
period as of September 30, 1945. It is 
contended that Section 124A, applicable to 
the Korean War, is less effective than Sec 
tion 124, in that 

tor shortening the 
period in the 
terminates 


certifying 
the facility 


it contains no provision 
60-month 
event the 


amortization 
emergency 


soonel 


In conclusion, it is fair to state that, in 
every controversy over the rate of recovery 
ot capital investment, the 
always with the 


form ot spec ial relief 


government 1s 


faced problem of som« 


H. R. 5634 would extend the amortization 
allowance to facilities, certified by the Sec 
retary of Labor as a distressed area facility 
The vice-chairman of the Connecticut De 
velopment Commission urged accelerated 
depreciation and amortization as industrial 
inducements in areas subject to continuing 
economic decline 
mended that Code 


to recognize the 


In any event, he recom- 
Section 23 be amended 
deductibility of rentals 
paid by a business concern to state-sponsored 
development corporations 


The Reynolds Metals Company urged the 
amendment of Code Section 117 (g). by 
eliminating paragraph (3), which, in effect, 
from sale of Section 124A 
facilities as ordinary income 


treats the gain 


Topic No. 21: 
Research and Development Expenditures 


Historical Note.—Th« 
ties are not 


authori 
responsible for the 
this subject 


revenue 
primarily 


discontent over 


The original 
Regulations 45 recognized a liberal optional 
treatment of the cost of developing or 
(Article 843 of Regula- 
This policy was upset by the 
Board of Tax Appeals in Goodell 
Pratt Company, CCH Dec. 1025, 3 BTA 30 
(1925), cases In’ one the 


damaging blows ever struck at 


protecting patents 
45.) 


tormer 


tions 


and allied 


most 


reve- 


nue administration, the held that, 


Board 
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even though a taxpayer had expensed the The American Federation of Labor con- 
development of patents, processes, etc., it sidered that expenditures for research and 
could, nevertheless, restore them to surplus development should be made as capital 
for invested capital purposes “upon a clea expenditures. They opposed the allowance 


Showing that they were in fact capital as expenses of amounts designed to increase 


expenditures.” Of course, development ex capacity, develop new products or material, 
penses would usually be capital expenditures or extend activities into new territories 


1 
hy 
v. In respect of the drilling Apparently labor is opposed to a tax policy 


under that vie, 


and development costs of oil and gas wells, which would reduce taxable net income of 
the maintenance of a mine I employers 
nut, the taxpayer influence w: ufficient] —— ; , 
i . ‘his writer is in complete accord with 
great to make the optional tre: it hold. ; . ™ : 
the taxpayer position on this topic, but 
(See F. H, E. Oil Company v. Commissioner, ‘ - , P 0.3 
. q js ons dee ‘ does not think that the taxpayer should 
45-1 ustc { 9200, 147 F. (2d) 238 (CCA-5); \ : ; 
- - then be privileged to restore such expensed 
King Oil Company v. Commissioner, 46-1 ust 
79178, 153 FE 2d) 690 (( : 
rent Reso 
Kirst vel ing ; > j 
” es ‘ taxpayer should keep his end of the bargain. 
170, 1953-1! ; Je . x 


items to invested capital tor excess pronts 
tax purposes, or excite sympathy on that 
account for special relief 


purposes The 
, 

1() (See Guggenheim v. | >., 48 ustc { 9232, 

) A aaa @ ot 

; 77 #¥ Supp io (Ct: Ch.), ! len. 335 

i i SOM [ ~ OR ) 

ext (Mimeograph 6030, 1946-2 CB 45; 


J. #4, 4 ingwood. CCH De 878, 20 T¢ 


No. 132, (1953).) Topic No. 22: 
Hearings July 28, 1953. h ati Capital Gains and Losses ‘ 
“heer a atl Be ee ir Np ; and Problems Relating to Basis 


the taxpay 


Historical Note (Capital Gains and Losses 
pensing al an op! costs (Section 117)).—In Merchants Loan Trust 
should be 1 te t I The Company v. Smietanka,” decided 

Federal Tax run I 1 Sul I ally hi 1921, 


same thins hey intat L tl ‘ t 


Supreme 
on o capital 

statutory I l that I Amendment Beginni I 
make |: li of tl Revenue Act of 1921, ca 


uired 


ig Wi SEC 


( 


| given special treatment 
ernative computation levice 
excepti 
the The 
rte 
specif 
taxpayer, 
discretion,” n ly to determine whether: 
to expense or capitalize in item but, also 
to determi lé t} 
balance of capitalized 
viously written off 
undoubtedly eliminate cx mary of 
confusion and controversy, and would t 1 of the 


to encourage out: ‘ h and d Stafi immiuttee 


Revenue Taxation. (See ¢ 


1 


velopment work 


\ lary ation representing | Hearings, July 28-30, 1953. 
blo« 1 1 I enactment of bills Association of Manufacturers 
would author the expensing of amounts statement condemning the taxatio1 
incurred in | and water conservation tal gains as being harmful, particu 
This includes the prevention of erosion, and that its principal impact is on venturé 
similar things, rather than attempting segre equity capital ending the ultimate elimi 
gation as to the expenses of contouring and natn 


1 of the t the association recom 


1 
crop plowing led (1) thie | rate be reduced and 


S. 509 (1921) 
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the excess of capital losses ove1 

capital gains be deductible with the maxi- 
mum tax benefit limited to the maximum 
applicable to long-run capital gains. 
Chey regard liberalization of the loss offset 
of prime importance “as the first 


is ultimate elimination of the 


rate 


Various suggestions were made to liberal- 
ize the It will 
deduc 
1932 and 1934 
occasioned largely by the stock 
1929. The 


] ] } ‘ 
capital losses against ordinary 


treatment of capital losses 


be recalled that the limitation on the 


tion of 


capital losses in the 
actS Was 


market crash of offsetting of 


income was 


having a serious effect upon the revenue 
(1939-1 (Part 


594 and 632-633.) 


Federal Tax Forum 
recognition problems 
forum had _ three 


No Laln Or 


yield from income 


2) CB 465, 503, 


taxation 
540, 561, 


Che testimony of the 
1 


ad more to do wit! 


recommendations 
should be 


] 
IOss 


the assets ofa corporation, 


j 
hi 


recognized 


followed liquidation of the selling 


corporation reasonable 


within a period of 
time, 1f the sale is a step in the complete 
This principle, 
rom the standpoint of the buyer where it 


, 
f 
buys the 


to acquiring the 


of the selle: 


liquidation 


stock of a cc 


poration with a view 


assets. has been judicially 


recognized. (Commmssioner Ashland O1l 


Refining Company, 38-2 ustc 79580, 99 F 


(2d) 588 (CCA-6); H. B. Snively, CCH Dec 
19,458, 19 , No. 102 (1953), 


citation 


and 
In determining deductibility 
(g) (4), as an ordinary 
vorthlessness of stock 
“gross in 
trade shall be 
receipts” from 
is definition of 
is contrary to 
Compan 


H De 


iny subsequen 


16.735 


11 
| 


substantially all 


to another corpora 


voting stock 


] 
an amend 

1 
nstrued by the 


Department l hie 


ment | Code, 


Treasury Supreme 


resident of t ork Stock 


recommended at the holding 


i apital 


I reduced from 


assets 


Revision of Code 


that the effective 


rate of tax on capital gains be cut in half; 


six to three months; 
and that the amount of capital losses which 
may be offset against ordinary income 
should be increased to $5,000 annually, with 
the carry-over period continued at five years. 
Many other commodity ex- 
changes and investment houses made sub- 
stantially the 


stock and 
sam recommendations. 


Several argued for the immediate repeal 


of the capital gains tax. 


\ stock brokerage house suggested the 
amendment of Code Section 117 (e) in 
“puts,” or options to 
1 , the acquisition 


respect Of so calle d 


sell securities at a fixed price 
sale. 
present defi- 
purchased on the 
which the 
would tie 
securities purchased with the 
This would 


securities 


of which is now defined as a short 


Chis 
nition such 


would except from the 
puts as are 
same day as the securities, to 
relate, are purchased. It 
together the 


puts purchased 


puts 


make it pos- 


sible to with the loss 


still 


definition 


purchase 


protection feature of puts, and avoid 
? 


he abuses to which the pr 


esent 
I 


was aimed 


Ee 


to the farmers who were “entrapped by the 
’ in respect to the 
farms 
(Watson 

Comm«ssioner, 7 9391, 73 S. Ct. 
848. ) Revenue Act of 
1951, is applicable prospectively from January 
1, 1951 


passage, 


5597 is designed to grant relief 


Revenue’s about-face’ 


taxation of gains from the sale of 


and orchards, with growing crops 
53-1 usté 


Section 323 of the 


The proponent of H. R. 5720 urged 
H.R, 5720 


51 amendment retroactive to 


make the 


1942 


would 


Iron Ore Les- 
Paul, Minnesota, 
Code Section 117 


(k) (2) to provide that the 


Che representative or the 
sors Association, Inc 
proposed the amendment of 
disposition of 
lease for specified royalties 


ron ore under 


ver ton is the a capital asset in in- 
: 
stallments. The amendment is incorporated 


in H. R. 604 H. R. 2691 


position of timber and co 


and Che dis- 


unde! 


cutting 


‘ 


ré cognize d 


Section 117 


( ) I u d ta rat on 


contracts and coal leases is now 

a capital 

this 

ivity would lou nd stimulate 
discovery and devel t of new 


United 


time, 


ts within 
It ' probable 


reatment ot 


this 


{ 


timber ; I oal will be ex 
tended on as broad a 


ae ple t1on 


percentage 
Support also developed to amend 
Section 117 (}) to e | 

orded 


advantage 


livestock breeders to breeders of 


d tur-bearing animals 


871 





\ number of witnesses in the 
tion business stated that the law 


clarified in respect to the 


construc 
should be 
classification 
ot gains trom certain rental 
The extent of present litigation 
that 


between 


housing and 
operations 
on this subject warrants an attempt in 
direction, although the rates as 
ordinary income and capital gain will neces 


sarily occasion serious controversy over! 


any definition 


The tax benefit theory invoked in 
the support of H. R. 5067 and H. R. 6572, 
which would adjust the basis for taxes and 


other 


was 


carrying charges on unimproved and 


unproductive real property 
prior years and deducted 


benefit 


paid out in 


vithout any t: 


Historical 
Basis). 
of the Code at 


Note (Problems Relating to 
One of the most unjust provisions 


this 
to the basis of the 


time, limits a done 


donot Chis provision 
Section 202 (a) 
1921, 
fortunes of the gift tax 
Taft z 
Section 113 (a) (2).) 


has existed since 


Revenue Act of irrespective 
Varying 


upheld constitutionally in 


(Code 


is inconsistent with itself because whe 
j r’ 


donors 


basis greater thar the 


was 
market value of the 


or guilt, 


| 
i 


property at the time 


such value becomes the basis 


Oss purposes Che appreciation in valu 
involved in donated property, if it had beer 
realized by the donor, would generally bs 
subject to the capital gain rate of tax. The 


highest bracket in the gift tax is now 5/7 
per cent (Code Section 1001 (a).) 


Hearings, July 28-30, 1953.—An 
ual witness urged an 
Section 113 (a), 


individ 
amendment to Code 
make the 


which would 


basis of capital gain or loss on a sale by a 
donated 


time of its gift As an 


market value of the 
property at the 
alternative, he 


donee the fat 


amendment 
which would credit against the tax on any 


suggested an 
gain based on cost to the donor the amount 
of any gift tax that has been paid, 
to the that such 
given in computing the 


except 


extent been 


credit has 
estate tax on the 
(Code Section 


The recommendation was made, 


estate ota deceased donor 


12 


813 (a).) 


in connection with the losses disallowed 
»4 (b), that th rules 


applicable in the case of gifts applied 


under Section basi 


to such transactions 


An analogous situation exists with r« 


spect to wmte? vivos transtiers in 


trust, o1 


otherwise, which are included in the gross 


estate as being a transfer in contemplation 


tc ¥ 368, 278 U.S 


i170 ¢ 1929) 


November, 


1933 @ 


1 death or to take 
An attorney urged 
(a) (5) be 


r other 


effect at or after deat! 
that Code Section 113 
amended to enable the 


transferees to use as 


trustees 
their basis 
which 


instead of the 


the values on been 


uci 


il 


estate tax has 
paid, decedent’s basis 
vould 
yVuUu A 


vivos transfers which are 


an amendment apply only to imte 


in the 


t! 


included 
transferor’s estate for estate tax purposes 


remedied 
1 
i 


Chis inequity was only 


partially 
by Section 203 of the 1953 
Changes Act There 


where income and estate tax 


‘Technica 
remains a broad area 


law - do not 


synchronize properly 


The American 
as 


Bar Association had sev 


recommendations 


al respecting section 
117, 


the basis provisions of Section 113 (a) 
Section 24 (b) 


most part, these were 


ind the loss provisions 
Kor the incorporated 
> 


| d-( Bill t} P S ia 
n the Res imp , r ennsyivani 


Bat Association and individual lawyers 


supported the 
C)ne 


same changes in several in 


stances recommendation would pro 


ide that all property included 


Im gross 
t 


estate should have 


Chere 


exhaustive 


that tax-reported basis 


were many carefully prepared and 


submitted 


statements or briefs l 


n connection with topic 22, which the stt 


1 


dent of ecor would find 


ymics and law 


alu 


Topic No. 23: 
Income Taxes of Lessor Paid by Lessee 


Historical Note. In West End Stree 
v. Malley, 246 F. 625, 
decided by the First Circuit Court of Ap 
December 10, 1917, it was 


made by the 


Railway Company 


1 


peals on 


payments lessee under 


term direct to the stockholders 


1 
i€ase, I 


lessor, constituted income to the lessor 


102 of Regulations 33 (Revised), promulgated 


January 2, 1918, expressed the same principle 


and ipplied it not only to paymel! ts to the ies 


sor’s stor kholders but also to 
ther fixed charges under the lease 
Article 102 has been 


embodied in all 


The regulations 


taxes, interest, 
insurance or ¢ 
indenture 


substantiall 
subsequent regulations 
fully 
lony Trust Company v. ¢ 
{ 408, 279 U. S. 716 
a) (10) of 


taxes 


were upheld in Old 


mmisstioner, | 
(1929). Section 
Regulations 111 provides 
paid by a tenant to or for a 


landlord for business 


property are addi 
tional rent to the landlord and a deductible 
expense to the 


t 


tenant In such a situation, 


take 


oe ‘ 
lessor’s income Only TICE 


ie administrative practice has been to 


} 
1 
{ 


the taxes into the 
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ind not 


resort to an algebraic formula 


However, in Mimeograph 6779, 1952-1 CB 


IR-Mimeograph, 51, 
that the 


received as rental income 


5, as supplemented by 
1952-2 CB 65, it 


is deemed to have 


was ruled lesso1 


stipulated rental, but, in addi 
deral income 


yr the 


taxes paid 


account of the 
income tax purposes, 


amount included 1 the gross 


reason of the fed 
tax 1{ the 


hon } 
erminea 


ome of the | wr, by 


income will 


lessee, 
to the construc 
to the 
paid 

a deductible 
nderstandable that 


contrac 


ounce 


an adjustment as 
he matter be 
Appa 


intends to 


ving the 
‘omputation 
Carry 


aS many steps as 


Hearings, July 31, 1953—The Western 
i Telegraph Company, which has al 


a very p actical interest in this 


submitted a statement 


de tail the 


explaining 
legislation 
first 
by the 


Canada to prov ide 


necessity tor 


tax t the step 


d recent le islati enacted 


Dominion Parliament 


spective relief for taxpayers faced witl 


ix pvramiding 


Che \ssociatior of Americal 


gested that the solution te 


Railroads 
» the problem 


Statute, to exclude such 


taxes trom 


icome and to deny the lessec 


rental any taxes it 


vad Chis is the 


leduct as 


term lessors and 


purposes 


(b)(11).) 


Topic No. 24: 
Net Operating Loss 


Historical Note. 


crude but effectiv averaging 
as Section 204 
1918, that 


asa de duc 


and, in 


precedimg ta» 


cceeding taxable 


t loss « 
Oo succeeding 
section 


curtal benefit to the succeed 


taxable year The net loss provi 


1 as of January 1, 1933, 


were repe ale 


Revision of Code 


National Indus- 
1933 It 
Revenue Act of 1939 

2 and 122 of the Code 
(1939-2 CB 517.) The law has been amended 
frequently, the last time by Section 205 of 
the Technical Changes Act of 1953 Under 
Section 122, as amended, the net operating 


by Section 218 (a) of the 
trial Recovery Act of 
was restored by the 
3 (Ss) 


June 16, 


as Sections 


loss for any taxable year beginning 
1949 is now carried back for 
carried forward for 


atter 
one year and 


hive years 


Hearings, July 31, 1953.—The Federal 
lax Forum pointed out that the evident tax 


purpose of Carry backs and carry-forwards 


is to 


spread an operating loss over a seven 
rregate of &4 


gz 
»? 


year business cycle, or an ag 


months. However, Section 12 


1S expressed 
and, 


fiscal pe riods of 


where 

than 
from a full 
discrimination is 
forum, should 


in terms of “taxable 


years 
taxpayers have less 


they do not benefit 


his 


says the 


12 months, 
84-month spread 


inequitable, and 


be corrected in such a way as to treat a 


predecessor r successor of the 


taxpayer 
in a identical 


| he 


com 


reorganization as 
witl I ‘ the itself 
that im 


deduction 


taxpayer! 
took the position 
the net operating loss 
should be no 


inclusion ot 


economic adjustme nts 


exempt income 


Che American Mining Congress and 


tl adjustments made 
deductible 


taxpayer! 


1ers also opposed the 


in determining the “net loss.” 
that a 


losses 


They argued 


with 
proht 
income 


some 
should 


than 1s 


ars of and some of 


not be taxed on more net 


with the income 


single 


taxable to one Same net 
realized in a 


Chis 
from that of operating loss which 


yeal or over! several 


years theory of 


would change the 
the rehef 
dominated its 

first 
was described as a net loss 


from “the 


1 
has always 


When the deduction 
the 1918 act, it 


resulting 


computation 
was granted by 


operation of any busi 


ness regularly carried on by the taxpayer.” 
(See, also, 1939-1 (Part 2) CB 210, Amend 
71-76.) It retained that character 
through the 1932 act Upon 
its restoration in 1939, Section 122 
entitled “Net Operating Deduction,” 


(italics supplied), and the 


nents 
ISti« down 
was 
Loss 
limitation on de 
ductions is still measured, in part, by deduc 
tions attributable to the operation of a trade 
or business 


regularly carried on by the 


taxpayer 


Other 
of the 


witnesses argued for a lengthening 
spread from seven to ten years, with 
particular 


back 


reference to a three-year 


The 


Carry 
Section 122 


873 


discrimination in 





(d) (5) 
viduals 


as between corporations and indi 


as opposed. (See H. R. 4775 ) 
Ma hinery and Al 
seemed effec 


current 


The statement of the 
Products 


, Ee 
It explained that, 


lied Institute very 


under the 
ucture, a hrm 
making an investment 


the Kf 


tive. 


corporate tax str which is 
decision knows that 
halt 

However, if the 
averaging period is long enough, the 


can be 


vernment take over one 


of its potential earnings 
] firm 
will 
same extent in its losses 
sk of a new investment 
is more attractive the longer the period of 
averaging. U 


assured that the government 


also share to the 


Consequently, the ri 


1 


nfortunately for all taxpayers, 


the government will 


halt 
its budget and appropriations on that basis 
It cannot 


take over one 
wait a lifetime for revenue from 
the taxation of income. (Burnet v Sanford 
& Brooks Company, 2 ustc J 636, 282 U. S 
359 (1931).) 


Topic No. 25: 
Cancellation of Indebtedness 


Historical Note. 


specific le 


There was originally n 
gislation on this point 


definition, gross income 


By statu 
included in 


derived from any source 


tory 
come whatever1 
The departmental regulations did the rest.” 
In lL S Kirl Lumber ( 

Supreme rt reversed the 
Claims and upheld the 
spect ot! 


ympany,”® the 

Court of 
regulations in re 
accession to assets brought 


about when a corporation put 


chased its 
bonds at a price 


The 
is set forth in tl 
v. Jacobson.” Sections 22 (b) (9) 
(10) (20) 
Regulations 111, ion 


issuing 


this 


less than price 
statutory development of subject 


‘tnotes to Commtssioner 


and and and (b) (3); 
29.22(a)-13.) 


Hearings, July 31, 1953. 


requests for personal 


I 


There were no 
appearances on 


this 
topic, but certai al was submitted 


for the re 


The American Railroads 
urged that Section 22 (b) (9) 
(b) (10) be continued as a part 
of the Code If any changes are to be 
made, the section should be liberalized. To 
that end, the association 


elimination 


Code and 


permanent 


advocated the 


of the requirement that the 
] 


basis be reduced by the 


amount ot 
acquisition by 


gain 


realized upon 


a corporation 


of its own bonds at a dis« 


ount Che asso 


ciation also recommended the elimination 
of the time limitation in Section 22(b)(10) 

% Regs. 45, Art. 51 
lations 


874 


and all subsequent regu- 
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The American Bar Association explained 
that Code Section 22 (b) (9) 
corporation, in certain 
to exclude 
which 


permits a 
elect 
income 


situations, to 
from 
would 


gross income the 


otherwise be taxable to it 
upon the cancellation of indebtedness, on 


condition that the basis of its property un- 
der Section 113 be correspondingly reduced 
This which it 
applies, relieves hardship by deferring an 
additional tax burden upon a 


ilready embarrassed financially 


provision, in situations to 


taxpayer 
However, 
the provision does not apply to noncorpo 


rate taxpayers or unless the cancelled debt 


was evidenced by a security Phe 


associa- 


tion recommended an 


would make the 


which 
statute applicable to all 
taxpayers and would eliminate the 
that the debt be 
security. The American 
} 
I 


countants urged t 


amendment 


require- 
ment 


evidenced by a 
Institute of Ac 
thing. 
public accountant suggested that 
define the 
would be 


debtedness, “because the courts have made 


\ certified 
Congress 


which 


le Same 


conditions 


under gain 


realized upon cancellation of in 


a mess of their interpretatior 


Che American Federation of 


Labor w 


not favor any changes in the present 


xcept such as would meet a definite need 


demonstrated inequity and 
result 


correct da 


would not in the possibility of any 
ax evasion by anv particular grou of 


ixpayers 


Topic No. 26: 
Consolidated Returns 
and Intercorporate Dividends 


Historical Note. 


section 


Consolidate: 


240 of 


although 


authorized by 
Act of 1918, 
subsidiary relations 
by Regulations 33 
386, 394, 417, 614 


ade or unce 


{ Re Vise d PR 
and 617 
rtainty, the uss 


lai 


rect ot consolidated 


returns under 
Sections 141 
Revenue Act of 1928 In 


consoli- 


revenue acts was stabilized by 
an d 1 4 2 or ft he 
the 1932 act, the privilege to file 


returns was subjected to an increase 


rate Che privilege was entirely 
withdrawn by Section 141 of the 
Act of 1934, except (1939-1 
(Past: 2) -CB Amendment No. 73.) 
Section 159 (a) of the 1942 act re stored the 


privilege, in general, to its former 


Revenue 
as to railroads 


633, 


extent, 
subjecting its exercise to an increase of 2 


162 ustc J 814, 284 U. S. 1 (1931) 
17 49-1 ustc 7 9133, 336 U. S. 28 
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per cent in the tax rate. 
stands today. (Code 


Thus the matter 


141.) 


Section 


The tax on intercorporate dividends 
dividend credit to corpo- 
rations of only 8&5 per cent of the amount 


received as dividends. (Code Section 26(b).) 


grows out ota 


Hearings, August 3, 1953.—Many wit 
nesses urged repeal of the 2 per cent “pen- 


alty tax,” the elimination of the tax on 


interco dividends and a_ provision 
for an annual election to file either a sepa- 
{ 


rate or a consolidated return Che 2 per 


cent premium on filing consolidated returns 
does seem rough on public utilities which 
required by state law to perform som, 
rvices through local subsidiaries 
Manufacturers Insti 

> 


where the per cent 


ir se 
Cotton 

that, 

is eliminated, it should be 

by compulsory filing of a con 

return in the case of 95 per cent 


To oid triple 


he institute ad 


taxation of 


n of eliminat 
receiving corporation 
paying corporation to 


t amount of all 


income the 


exemption 
companies 


I] cot 
lidated returns. 


recommended that 


-Oonso 
inter 
received by a corporati n 

n should not con 


company income. 


ciation of American 


Ss Railroads 
We 


suggested that 


Com 
Section 141 be 
inclusion in the 


stern Union Telegraph 


Code 


permit the 


pany 
amended to 


lidated 


conse 


return of lessor corporations 


aT 


dless of stock 


ownership where the 
corporation is obligated to pay the 
lessor. The Bell Telephone 
System thought the 95 per cent ownership 


test should be 


per cent, 


taxes of the 


reduced to not 


more than 


Topic No. 27: 
Corporate Reorganizations 
and Distributions 


Historical Note-——When a taxpayer ex- 
changes one item of property for another, 
or receives a distribution from a corpora- 


tion of which he is a stockholder, there 


Revision of Code 


are two basic questions to be resolved: (a) 
whether income within the meaning of the 
Sixteenth Amendment has been realized, 
and (b) whether the income realized is to 
be recognized in computing taxable net in- 
come. The decisions of the Supreme Court 
established early that prop- 
erty were productive of income in the consti- 
tutional sense and that corporate distributions 
from profits were taxable income. 
organization 


exchanges of 


The re- 
sections of the 
relief provisions which 


and dividend 


Code are generally 
either defer the taxation of the income pres- 
ently realized from exclude 
corporate dis- 
otherwise would be taxable 
The reorganization provisions in 
simplest form began with Section 202 (b) 
f the Revenue Act of 1918. The deferment 


re alized in 


exc hange Ss, OF 


from gross income certain 
tributions which 


income 


connection 
ms was expanded by the 
visions of Section 202 
of the Revenue Act of 
lly developed in S« ction 203 
1924 and 1926. The 
loss from exchanges 
in particu 
Code Section 
leme nted by the adjusted 
Code Section 113 


Act ot 


yanizations, 


VerTiic d by 


Amendment, the first 
a dividend for income 
Section 2 (a) of 


1916 rhe 


mtinuous! 


ccurred in 


nue Act of statutory 


y refined and 
revenue 


has been cé 


subsequent acts 


The pt 1 atutory of distribu 


Section 115 


coverage 


tions \ orpo t 


ations 18 Code 


Hearings, August 3-4, 1953. 


covers what 1s 


Chis top 
most technical 
taxation and 
nainfested. A 
mitted by a tax 


probably the 
area Of mcome a sharp in- 
terest was statement sub 
practitioner opened 
Code Section 


compl te 


with 
112 was in 
legislative overhaul- 
of its provisions are stated to 
be inadequate, 


the remark that 
need “ot a 


ing.” Some 


and the meaning of others 


has become confused as a result of “legis- 
an attempt to com- 
pensate for real or imagined inadequacies 
Other The numerous 
changes recommended reveal the intricacies, 
the inconsistencies and the 


lation by the courts” in 


witnesses agreed. 


inter-relations of 
the income tax structure. The amendments 


urged are roughly summarized: 


(1) Amend Section 112, to substitute spe- 


cific statutory standards for the vague 


court-made tests such as the business-pur- 


pose doctrine and the continuity-of-interest 
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rule (See Gregory z 
{ 9043, 293 U. S. 465; Helveriny 2 
Asphaltic Limestone Company, 
4 9245, 315 U. S. 179.) 


Helvering, 35-1 ust« 
Alabama 
42-1 


USTC 


(2) Clarify the 
“recapitalization.’ 


47-1 1 q 9288, 


the 


OMMILS 


meaning o! 
(Bazley wv. ¢ 
331 U. S 


term 
s1oner 
ST¢ 737.) 

3) In 
organization, 


the 


connection with a_ tax-free 


the 


" ” 
snoes ot 


re 
should stand in 
all 
with appropriate safeguards in the 
back (New | mial Ice Com 
Inc. v. Helvering, 4 vu { 1292. 
U. S. 435 (1934). Cf. 
politan Edison 
306 UL S 
the 


as 


successor 


tax the predecessot in 
respects, 
ase of} 


pany, 


carry 
st 292 
Helvering v. Metro 
Company, 39-1 vu { 9432, 
This recommendation would 
allowance to the 


STC 
522.) 
cover! 


successor of sucl 


los 


predecessor; the 


items operating 


defic.encies 


net 


ses interest 
against 
benefit rules 


bad debts. and 


by successor! on at 


with respect to recoveries 


taxes losses; expenses pi 


count yt pt -decesso 
pension contributions; cre 


capital loss carry-overs; 


bac ks and 
(LIFO) 
of involuntary liquidation; and amortization 


| he S¢ 


parties 


profits credit carry 


inventory replacement 


of emergency tacilities 


by 


American 


changes were 
the 

Accountants, the 
the Western Union 
the National Coal As 
\mer an 


ciation 


irged several including 


Institute of 


Chamber of Commerce, 

Telegraph Company, 

and the 
Che 


proposition 


sociation Association of 


Railroads 
the items 
f income reportable by the predecessor had 
it remained Here be 

recommendation of Ameri 
ol 
liquidation a 
required to recognize accrued income 
Code Section 42 (a)), it should 
be permitted to pick up deductibl 
expenses 


railroad ass¢ 


would 


balanc t 


by including 


in existence might 


mentioned the the 


can Institute Accountants that, where 


upon cash-basis corporatiot1 


18 


(see also 


accru¢ d 


(4) 


clude 


I Jefine 
the 
commonly 


the 
types 


word 
ot 


ct mnsidered 


“securities” t in 


corporate obligations 
to be securities, ex- 
cluding debts whose maturity is so short as 
to make them the practical equivalent of 
cash. (Bazley v. Commissioner, above.) The 
Chamber of Commerce joined in this change 
(5) Define “a party to a reorganization” 
to include a corporation exchanging its stock 
and any of 
which properties 


such (Helvering 


subsidiary such corporation 


for 
38-1 


receives in exchange 


v Bashford, 


stock 


% Compare COmmisstoner 
Company, 45-1 
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Court 
q 9215, 324 U. S 


Holding 
331 with 


usT¢ 


November, 


ustc ©9019. 302 U 
the 


American 


S. 454.) 
Chamber 
Bat 


The account 
ot 
Association 


institute, 
the 
same thing. 


neg Commerce 
and 


the 


urged 


7) @ 
Mat y 
Under 
suggestion that the 
the 


+} 
tl 


he time of 


M ake 


provision ot 


(6) 


nent 


Section 112 (b) 
Code 
supported this 
the 
exercising 


the 


izations idea this 


heading came period 


be 


filing of the 


ror 


election 
the 
taxable vears 


privile gC 
extended up to 


return for the 


(7) Provide provisions similar t 


Supplement R 


(Sections 371-373) an 


transactions resulting 


antitrust dect r orders of 


tive agencies hamber 


f its assets, 
| 
considerable dis 


in for | 
Che existing uncertainty * both as 
the buvet | calls for stat 


and the seller 


Many 


supported such le 


utoryv action individuals and Jan 


zations gislation 


recommendatio1 ide 


would prov 


a corporation 


course oO! 


recognized if the proc d 


th al 
promptly distribute 


i taxable liquida 


tio? 


Such a would make it 


immaterial whether 


e 
sold 


liquid 


its assets ne I liquidated, 


Viewed from the 


T. the 


stanapou 


situation is equally distut 
buyer usually prefers to buy the 


direct so 


as unquestionably to benefit 
but 
pelled to buy the st 


W hers 


he acquisition ot 


. 1 
wn cost basis, trequently 


( ck der 
the 
the 


such to 


In Of 


property buver’s objective was 
{ assets, the 


be the 


courts 
considered net efter 
immediate 


R 


this 


with 
(See H 
cited: 
where consolidated 
One witness 
made test as focusing atten 
the intent of the 
disregard of the equally material intentions 
of the seller who 
fused to sell the assets and insisted through 
out a sale of the stock The 
must be made certain 


st ck 


purchase ot 


tion in mind Snivel 


and authorities view h: 
prevailed 
filed.) 
judge 


upon 


returns wert 


roundly criticized this 


tion solely 


buyer in complet 


mav have resolutely re 


upon Statute 


8S. v 
50-1 ustc 


1953 @ 


Cumberland 
9129 


Public 
338 U.S. 451 


Service Company 
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Several different methods were suggested 
to accomplish this purpose, but, in effect, 
Section 112 (b) (6) would be 
provide that, purchase of 
order to 


amended to 
stock in 
another 
rporation, the purchasing corporation may 

as the 


aiter a 


take over the assets of 


basis of the assets purchased, 


ost so paid ror the stock 


10) The special treatment accorded divi 


dends, paid by their 
October, 
1942, is apparently too restrictive It 
recommended that the 
lic utility” under S« 
} 


public utilities upon 
issued 


preferred stock 


prior to 


was 


definition of a “pub 


ction 26 (h) (2) be 


extended to include under certain condi 


tions the parent of 95-per-cent-owned publi 


subsidiaries 


atility 


Several suggestions were made t 


the time limit under Section 115 


within which stock may be re 


taxes, without the risk 
j 


being treated as 


estat 
essen 
dividend. An 
presentation Was made on 


“ 1 4 ] 
several ( tal modifications 


a taxabl 


broaden the exemption 


amounts owed 


administration 


I omimetl 
n ot New 
section 


amendment to h) making 


lear that the credit limitation on prefer 
ntial dividends is not applicable to amounts 
paid in liquidation of stock interests. ‘This 
change Vay Hosiery Mills, 
Inc. v. Commissioner, 41-2 uste § 9571, 123 F 
2d) 858 (CCA-4), and preferential liquida 

form a dividends’ paid credit 
for Section 102 purposes and for the compu 


tation oft Subchapter A _ net 


would overrule 


would 


3am 
ons 


undistributed 
(Section 504) 


ncome 


Chere 


recommended, 


wert other signihcant changes 


such as (a) Define in 
greater detail the 


” 
pronts 


content of “earnings and 


for dividend purposes; (b) redefine 


the term “reorganization” to provide that 


the transfer of a portion of the assets of a 


corporation to another corporation consti 


tutes a reorganization so long as the trans 
feree corporation is controlled by either the 


transferor or by persons who are or wers 


stockholders of the transferor; and, among 
Section 112 (b) (5) to re 


move i rt 


others, amend 


proportion 
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Topic No. 28: 
Statute of Limitations, Assessment 
and Collection of Taxes and Penalties 


Historical Note (Statute of Limitations). 

Beginning with the Corporation Excise 
Tax Act of 1909, there has always been a 
statute of limitations against both the gov 
ernment and the taxpayer It has never 
applied to fraudulent returns or where no re 
turn had filed It has varied 
time to both in length and extent 
been two important departures 
orthodox 

(a) the 


been from 
time 
There have 
from the conception of a statute 
regular 
where the 
omits reporting 25 per cent of his 
gross income (Section 275 (c) of the Rev 
enue Act of 1934); and (b) 
provisions (first adopted by 


the Revenue Act ot 


ot repose extension of the 


three-year period to five years 


taxpaver!r 


the mitigation 
Section 820 of 
The limitation 
contained in Code Sec 
75, 276, 311, 322, 3748 and 3801 


1938) 


are now 


Historical Note (Assessment and Collec- 
tion). 


In respect of income, 


axation, the 


and gift 
cr lect m oft 


estate 
and 
deficiencies therein stem from the statutory 
provisions in Sections 273 and following oft 
the 1924 and 1926 acts, 
tion with the newly 


\ppeals As to 


Statutory provisions 


assessment 


adopted in connec 
created Board of Tax 
miscellaneous taxes, the old 
still 

extended its 
1 


llate ro aut to 


although 
internal 
The 
pack 
different kinds of taxes, but thei 


obtain, 


the department has 
] 
i 


appe certain ones 


penalties, of cou . vary and 


with the 


kee p 


assertion and collection follow generally the 


requirements of the they 


taxes to which 


1 
relate 


Hearings, August 4, 1953.—The most 
colorful witness under topic 28 was a publi 
accountant who 


came in at his own expense 


The tenor of his testimony may be gathered 


from this extract 


‘I fervently hope that it is not necessary 


to stress the enormities committed against 
defenseless taxpayers in order to prove the 
urgent remedies It should be 
that although the 
personnel are all 
God, they 


with His 


need for 
sufficient to point out 
Bureau’s enforcement 
made in the 


bee n 


image ot 
endowed 


As a 


admit he 


have not 
attributes.” 


Bureau 
something 


tormert 
had 


was 


employee, I must 


there. His main 
directed to “the 
deputy 
“Rights without 

The which a low 
income taxpayer must incur to protect him 


opposition 
production 
As he 


Vain 


monthly 
quotas ot collectors.” 
said remedies are¢ 


things.” expense 
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self against a Bureau “90-day wonder,” 
destroys his procedural rights. He quoted 
Abraham Lincoln: “To consent by silence 
when they should protest makes 
of men.” This man protested. He 
suggested the appointment of summary ap- 


cowards 
really 
and volunteer 
manner of 
agents appointed to check the 
draft under the Selective 
Act As a matter of fact, this 


peal agents on an honorary 


basis somewhat in the 


appeal 
decisions of 
boards Service 
system ob 
Retired military and civ 

purp mse 
As 3 : li , if the power ol decisi 


tains in England 


service employees are used tor the 


is not t t in such summary 
that it 
each administra 
American 


past, made 


} 
appea 


ag , ien | suggested could be 


vested in an appointee for 


tive district, on a salary basis The 


Bar Association also has, in the 


several recommendations concerning 


, 1 
handling of small 


deficiencies pending 
fore the Tax 

standpoint 

prospectiv: 

be able t 

their wn locality.’ any 


moment's lection as to how many pers« 


or boards would required to accompli 


te of administrative perfection? 


yn with th pposed ev 
monthly production quotas, 


King (California) pointed out that “there w 
anything but 


¢ 


unitormity at 
throughout the 


some rf 


policy levels country 


Newark, New Jerse 


\ tax lawvet fron 
made several interesting 
mendations (1) that 
assessment ot t: 

cell 


aneous ti 
procedure; assessments 
should not be good for 
period and be 


judicial o1 


than a limited 
subject to some 
quasi-judicial 


the Tax Court judges b« 


review: (; 

granted authority 
in their good discretion, to extend the % 
day period within which a timely petition t 
that could be filed: (4) that the 
underestimating penalties (Section 294 (d) 
(2)) should be prior year’s 
return and not on the finally determined tax 
of the current year; (5) that the lien under 
Code Section 3672 (a) with respect to real 
should be adequate if filed in the 
office of the clerk of a United States district 
court than in the various 
county offices; (6) that the government be 
statutory 


court 


based on the 


estate 


once, rather 
granted authority to subordinat« 
its liens under Section 3674; (7) that the 
right of transferee assessment be permitted 
with respect to all miscellaneous taxes; 
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the federal government 


levy for unpaid taxes against b« 


have the 
I 


l 


. 1 
federal and state employees. 


The Pennsylvania Bar Association recom 
mended (1) that the 


Code 
} > 
where a 


five-year limitations 
under Section 275 (c) be 
} 


period 
reasonable disclosure 
return and (2) that, under 
Sections 3670, 3671 and 3672, the col 

banks 


adened ( 


Na le on the 


ahead of tax lien hould 


1 


in lude acct eceivable 


a bank’s 


recommended that 


tess 


Section 3801 (a) (3 


100 per cent 


} 
i 


Commissio! 
be granted 
reement exten< 


In respect ¢ 


witnesses supported one 


Reseat i 
New Yorl 


limitations 


propositions Phe 

America, New York, 

the operation ot! the 
peri on f 
“to be 
in existence tox 


orrected.” or 


criminal 
one of the 
lay, and certainly 
eliminated 

3748.) The 


certain unreciprocal aspects of 


prosecutions rr tax 


fraud most unfair statutes 


should be 
entirely (See 


1 


Code Section institute al 
objected t¢ 
the interest provisions in respect of deficien 


cies and refunds 


The American Institute of Accountants, 


in addition to certain items before men- 


tioned, also made several recommendations 
in respect of 3801 (mitigation). 
that the mitigation statute has 
worked much more smoothly than its crit- 
i Within its scope, the 
“honest mistake” has virtually disappeared 
in revenue administration. 


Section 
It appears 


ics first anticipated. 
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Topic No. 29: 
Partnerships 


Historical Note.- 
II D of the 


have 


Beginning with Section 
1913 act, statutes 
contained provisions respecting the 
taxation of partners. Only in the year 1917 
such subject to 
taxation In 


the revenue 


were 


‘ 


form of income 


partnerships as any 
that year, 
subjected to an excess 

(Section 201 of the act of 
1917.) The 


been an 


partnerships were 
pronts tax 
October 3, 


ilway S 


partnership has 


income-computing entity, 


but, except as above noted, it has not been 
tl subject ot 


income tax incidence The 


ndividual partners have always been sub- 


) tax on their respective shares of the 


artnership income, whether or not actually 


istributed to them. The present Code pro 


ns relating to partnerships are Sections 


3), 181-191 (Supplement F) 


and 


T here is 


ly a real need for comprehensive legis- 


Hearings, August 4, 1953. 
| ar . 
mn on this subject. The most important 
made by the American 


which submitted an 


ribution was 


Association, over- 


statute covering the income taxation of 
| 


artnerships to supplant the few Code sec 


ns that barely sketch the tax pattern. 


representative of the association ex 
partnership taxation 1s 


C ym plex subjects in the 


everybody has been floundering for 
doubt The 


bee n 


a sea of Treasury 


have inadequate, the 
and the 


formulating 


beet inconsistent 
succeeded in 
The association’s com 

ars on the work 
fF rules which 


pages to the Code 


recommended 


association 
upon the 


ae 1 
the _ode [he 


is based present 


partnersnip 


remain essentially an information 
reporting entity, with the 


! iposed upon 
the individual partnet yr their 


[ respective 
listributive partnership in- 


the partner 
>» partners are tr 


ywners of the partnership property 
assumption that this approach most 


~arly conforms to the understandings of 
the usual small business. In 
flexibility 


however, there is provided a series of 


e parties in 


the interest of and 


simplicity, 
| lec- 


tions based upon an “entity” approach, 
| 


which probably would be exercised by the 


larger and more complex partnerships 


Revision of Code 


The recommended legislation intro- 
duced with an accompanying explanatory 
report, to which all interested readers are 
respectfully referred. It many of 


the points made by other witnesses. 


The Institute of Accountants, 
as a partial solution to the whole problem 
of the double taxation of 
dends, recommended that 
granted the 


was 


covers 
American 


divi 
a corporation be 
being taxed as a 
partnership, provided (1). it had only com- 
mon stock outstanding and (2), at all times 
during the year, all of its outstanding stock 
is owned, directly or indirectly, by not more 
than 25 individuals 


corporate 


option ot 


This is obviously for 
the benefit of the closely held corporations, 


which, in fact, closely resemble partnerships 


\ farmer submitted a plan whereby a sole 
proprietorship or partner should, at his elec 
tion, be permitted to 
into two classifications: 


separate his income 
(a) the income ob 
tained from his venture capital, by the direct 
operation of his and (b) the 
he receives from investment capital 
in stocks, bonds, or other investment items 


business; 
income 


Upon doing so, the 
would 


proprietor or partner 


pay corporate tax rates on the in 


come from his business-venture capital and 
individual rates on the from his 
capital The 
capital should 
and out of the 
business as needed, without penalty, so as 
to avoid the lack of 


conduct the 


income 
investment or nonbusiness 
plan contemplates that venture 


be permitted to flow in 


necessary capital to 
business or the accumulation 


of unnecessary capital 


Labor recom 
1951 
admitted as 
should be eliminated: but another 
that they be 


The American Federation of 


mended that provisions in the act, 


which 


partners, 


under 


minors may be 


recommended 


effect. 


witness given 


retroactive 


Topic No. 30: 
Income Derived from Foreign Sources 


Historical Note. 
has 


The federal government 
sympathetic 
trade Of course, 
the Constitution itself forbids the taxing of 

articles exported from any state 
come tax Statutes, 
further. The a credit for in 
come taxes paid to foreign countries began 
with Sections 222 (a) and 238 (a) of the 
Revenue Act of 1918; the present 
Code Section 131 


always professed a con 


cern over our toreign 


The in 
however, have gone much 
allowance of 


provi 


sions are in 


Section 262 of the 


1921 


prescribed cir 


879 


Re venue Act of 


ranted exemption undet 





cumstances to income derived from sources 
within United States 
(1939-1 (Part 2) CB 197 and 207.) That 


subject 1s Code pet 


possessions ot the 


verned by 


tions 251-252 (Supplement J) 


now ee 


The China Trade 
ber 19, 1922, 


adding 


Act, approved Septem 
1921 act by 
Section 264 By this 
was granted to indi 


vidual citizens of the United States 


amended the 
thereto a new 
credit 


act, a spec ial 


resident 


in China, with 


respect to special dividends 


paid to them by 


organized 


Trade Act Phe 
rade Act Corporations is now 


corporations 


under the China subject 
ot China 
covered by ( ode 


ment K) 


Sections 261-265 (Suppk 


Section 213 (b) (14) of the 


f 1926 provided that, in the case of 


Revenue 


individual citizen of the United States, a 
i nited States 


months during the tax 


bona fide nonresident of the 
for more than six 


able year, the received 


amounts Irom 
sources without the United State S ¢ 
should be 


This exclusion trom gross 


onstitut 


ing earned income exempt from 


income taxation 


income went through many 


corrective amend 
but became the subject of such abuse 


Section 204 of the 


ments, 
that 


t Technical Changes 


Act of 1953 limited the amount of annual 


exclusion to $20,000 
provisions treating ot th 


Section 116 (a), as amended 


141 of the Revenue Act of 1942 
added a new Code Section 109, dealing wit! 
Western Trade Corporations 
By Sections 109 and 15 (b), exemption from 
Surtax 


Section 
Hemisphere 


was granted certain domestic cor 


porations deriving their income principally 
from the active conduct of trade or business 
within the Western that is, 


within the Americas or adjacent areas 


He misphe Fe 


This had the effect of exempting a qualified 


corporation from surtax on its income de 
other than 
United States \ 
much broader exemption was granted by 
Code Section 727 from World War II ex 
cess profits taxation At this time, the 
granted by the Code to Western Hemis 
phere Trade Corporations takes the 
of a credit in both normal and 
surtax (Code Sections 13 (a) (2) (C), 
15 (a) (3), 26 (i) 109.) Section 454 
grants a similar exemption in respect of the 


rived from 


within the 


sources sources 


similar but 


reliet 


lorm 


respect ol 
and 


excess profits tax presently imposed 


Hearings, August 4-5, 1953.—A live inte 
est was shown in this topic. The National 
Foreign Trade Council submitted a number 
of recommendations which 


880 


revealed a pro 
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found study of the subject and covered most 


of the ideas developed at the 


hearings 


Chey were 


(1) Income derived through 
manent 


a foreign per 
establishment or from a_ foreigt 
subsidiary should be taxable only wl! 
The Code should provide for 


exemption ot 


earned 


derived by a I 
States citizen which is allocabk 


Income 
under Sec 
ion 119 to a permanent establishment in a 
foreign country. (This might raise the ques 


tion of the responsibility, if any, of the 


United States Government for thei 


in the foreign country.) 


2) As ar 


spect ol 


alternative, the 


income trom foreign 


subsidiaries should equal the 
tax thereon, as if it had been 


tion’s only income duce 


This wo pr 


substantially the same result ; ommer 


dation (1) 


(3) As a second 


rate should he 


alternative, an incentive: 


granted income from perma 


nent establishments abroad which would 


place the American-owned enterprises in 


competitive position vis-a-vis foreign enter 


extend the 


prises; geographical limits 


Section 25] 


(4) The per-country limitation in Code 


Section 131 (b) should be repealed as al 
anachronism inserted in the revenue statute 
in a time of trade contraction. The 
should be 


the reduction of the 


over-all 


limitation retained to prevent 
domestic tax on do 
If the per-c 


retained, taxpayers should be per 


mestic income untry limitatio1 
is to be 
mitted to choose between it and the over-all 
limitation on 


an annual elective basis 


(5) Credit for foreign taxes paid “in lieu 


taxes should be liberalized. (Code 
131 (h).) 


»f”’ income 
section 


foreign-branch income 
until it is remitted to the home office. (H. R 
611.) 


(6) Defer tax on 


/ 


) Several 


providing: (a) 


( ode 


minor amendments to 


relief for alien em 


ployees of foreign branches of Americat 


corporations who are presently at a disad 
vantage as contrasted with alien employees 
(b) adopt 
similar t 
Section 127, applicable to World War II] 


lk SSes; 


of foreign subsidiary corporations; 


war loss provisions, essentially 


(c) extend the due dates of incom 
tax returns of Trade Act corpora 
tions (Section 3805); (d) allow the filing of 


foreign tax 


China 


credit refund claims without 
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im 


101 t t ana ‘ amend Sec 


109 (Western Hemisp Trade C 


nermit 


prevents a United States business from or 


or ganizing an investing 


company ma lavor 
incidental 


able foreign country with a view to establishing 
outside subsidiary 


purcha ] 
pure 

? T 
acts 


manutlacturing corporations in 


other foreign countries \ witness recom 


mended the amendment of Section 332(a) 
were ex 


foreign personal holding 
company income, dividends and similar in 
tting on a 
come received from foreign 
to do busi 


mie ‘ to exclude from 
Statement 


manutacturing 
P and operating companies not of 
ies that are 


a pure ly 
" investment character 
tion. Many 


Topic No. 31: 


Income Tax Treatment of Estates and Trusts 


re er Historical Note.—The taxation of estates 
amendment 


: nm process of administration, and of 
ss defini 


trusts, 
l | | : wa4rs rT 4 VIVOS 1s 
t export 


a tricky subject 
rf title 


a 
one branch ot 


e office lawver can turn the mean 


rds upside down 


} act, many operating trusts, 


ie Massachusetts type, were 
Income iations.”’ Section 2 


2 of the 
1916 expressly taxed the 


process of administra 


with 


executor, admin 


case might be, 

ome was returned by the 

219 of the 1918 act 

atus of estates and 

inde pe ndent taxable entities. Theit 
determined pretty much as 

f an individual, except that 

her type of deduction 

tributions of income The 


wl 


distributions lich is avail 


is a distinct 

tax entities 
w the 
form in othe 


rent of Suppleme 


speaking, the treatment 
has been ul 1cpuie 


estates 
: 
termined by Supplement 


(Sections 161-172) 


Hearings, August 6, 1953.—A New 


inet! de ( lare d 


) 
y 


ose earned 


exceeds $20.000 arts to be a system 


icome be fully ms on the | r of the Ameri 


rican citizen 
‘ . ‘ P } 
1al Chamber of axpaye! ; : 


ie perfectly normal 
} things that he 
easin +} La 


allowed to do under laws every state 
n the United Stat He objected to the 


tes 
revocable trusts 


vays done and is still 


present taxable position ol 


line of rities illustrated by 
} | 
dc 


ctr recommended the 
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outright repeal of Code Sections 166 and 
167. Another New York practitioner recom 
mended that 115(g¢)(3) be made 
applicable to the payment of all indebtedness 
or an 


section 


estate in administration 


process ol! 
other iree 
to meet the 
Was more 
27(b).) He complained that, in the face of 
the language of Section 29.115-9 of Regula 
tions 111, the Commissioner declined to rule 
that the 
of all the decedent’s holdings therein would 
not effect the divi 
dend He proposed that the law be amended 
‘to make 


interpretation is not possible 


where assets are not available 
indebtedne Ss 


fully 


(This suggestion 


under topic 


considered } 


acquisition by a close corporation 


distribution of a taxable 


certain that 


such administrative 


Several witnesses from Boston urged su] 
port of H. R. 5418. This bill would provide 
for special taxation of real-estate trusts and 
shares or cer 


Almost all 


“associa 


associations with transferable 


tificates of beneficial imterest 


such trusts are now classed as 


tions,” taxable as corporations. The imposi 


tion of a corporate income tax on such trusts 


1S especially unfair when it is considered 


that the purpose of such trusts is principally 


j 


to provide unified management and _ that, 


usually, substantially all their income is dis 


tributed annually to the beneficiaries In 


this respect, conduits 


real-estate trusts are 
stock investment 
trusts whose unique status has been special- 
ly recognized under the regulated invest- 
ment company provisions of Supplement Q 
(Code Sections 361-362) 


argued their 


ot income, just as are 


These witnesses 


case well 


\ representative oft the 
Palsy 


United Cerebral 

proposed the 
amendment of Code Sections 812 and 162 to 
total both 
and income legacies o1 
upkeep of totally 
persons, during their lifetime 


Associations, Inc., 


provide trom 


exemption estate 
taxation ot 


set up for the 


trusts 
disabled 
In assessing 
such taxes, the government “is interfering 


He, also, 


proposed that an additional $600 income tax 


with a natural and moral duty.” 


exemption be granted to taxpayers support- 
ing dependents 


abled 


who are permanently dis 


from whatever cattse 


\ private witness made some very signifi 
section 
Basically, what is in 


cant suggestions in respect of Code 
162(b), (c) and (d) 
volved is the taxing ot A on account of what 


is really B’s income In general, an estate 
or trust is entitled to deduct from its gross 
income all amounts distributed or distributa 
ble as income to the beneficiaries This 
witness contended that the only logical and 


equitable approach was to find out first how 
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much could 


reasonably be charged to the 
income of each beneficiary, and then to allow 
the estate or 


trust to deduct the total ot 


these amounts. This would always prevent 
charging one beneficiary with income that 


is, in fact, the income of another beneficiary 


\ practicing lawyer recommended that 
Code Section 22(a) be amended to prevei 
any possible application of it to the questio1 
of who is taxable on trust income 

ment I 


effect 


should contain specific rules to 
that trust 
grantor only if (1) the trust is for 


income be taxed t 


which must end in less than five 


1 


t revert to th 


rust assets must 


must be 


directs, or (2) the 


or his estate disposed o 
grantor retains the po 
who shall receive the trust 
come (Ct. 3 DD 1946-1 CB 
amended by T. D. 5567, 1947-2 CB 9; ¢ 
missioner 7 Clark, 5. q 9217, 202 
(2d) 94 (CA-7); 195: CH StTANps 
FEDERAL TAX Reports { 8655.) 


to determine 


5488. 


The Chamber of Commerce thinks tl 
Section 22(a) 


a 
should have no application 
to the taxation of estates and trusts 
Section 29.22(a)-21 of Regulations 111; Rut! 
S. Clark, CCH Dec. 18,794, 17 TC 1357 
(1952). aff’d 1 9217, 202 F. (2 
94 certiorar1 not Also, | 
should be no Statutory co 
Items 


hands of the 


{Sec 


53-1 use 
authorized.) 
federal 
of distributable income which are 
not taxable in the fiduciary 
should not become taxable through distribi 
tion to the beneficiary (McCullougl 
Commissioner, 46-1 ustc { 9140, 153 F 

345 (CCA-2).) The existing 


12-month 


65-day 
Section 162( 


have proved to be administratively unwork 


rules undet 
able and should be eliminated In connec 
tion with the Clifford problem, the chambc 
that the grantor of a trust 
should not incur tax where he has diveste« 


recommended 


himself for five years or more of ownershy 
of the principal and income of the trust ane 
beneficial e1 


of any power to control the 


joyment of such principal and incom 
The five-year rule should also be applied t 
cases of irrevocable assignments of income 
Blaw 
5) and Schaffner 
The chamber 


distinction be 


in situations such as the 
£9083, 300 U.S 
7 9355, 312 U. S. 579) cases 
that a 
drawn between administrative powers ove 
the trust under 


tain 


also. recommended 
which the 
benefit 


which 


grantor may ol 


economic and administrative 


powers under benefit for 


economic 
the grantor is not possible or is so incidenta 
as to be 


or intangible disregarded. It alse 


suggested that no attempt be made to define 
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v velationsnip persons 


Who aré 


having certain powers 
subservient to the 
effect, the power 
Such subservience should be es 


tablished by the 


sufficiently 
rantor to give him, tin 
iIved 
facts and not by relation 


i¢ possessol tT the 


power, 


he chamber further that 


ie credit against net income provided for 


recommended 


ists under Section 163(a)(1) be 
om $100 to 


increased 
$300. Section 153 requires 


hat annual intormation be 


required from 
rganizations under Sec 
162(a), and, 


employees’ trusts under Sec¢ 


ertain tax-exempt 


101(6) and Section 


also, 
respect oft ] 
165. It was proposed that the ordinary 
of limitations against the assessment 
lencies against such trusts and en 


commence with the filing of such 


resentative financed col 
Section 166 


oO permit the creation of a rev 


S recommended Lile ode 


umended t 


o1 a tax-free basis to the 


provided the income is paid to a 


tax-exempt institution This is a serious 


re ble m, be Cause 


some colleges teach prin 


which necessitate high taxes 


Topic No. 32: 
Treatment of Bad Debts 


Historical Note.—This topic embraces (a) 
recover;ries, (b) bad debt 
of nonbusiness bad debts 
Article 1] f Regulations 33 
that bad debts, 


irthless and subsequently 


vad-debt reserves 


ind (c) deduction 


(Revised) 
wided charged off as 
recovered, con 
stitute income for the year in which re 
regardless of the date of charge off. 
of original Regulations 45.) The 
partment, on its own volition, 


the concept that a recovered bad 


not be regarded as income un 
deduction had accomplished a re 
in tax liability G. &.. B. Waco 
B 80; I. T. 3172, 1938-1 CB 150.) 
benefit rule received statutory san¢ 
Section 116 of the Revenue Act ot 
ti Bad Debts 


Amounts,” 


titled “Recovery Prior 


ind Delinquency and 


da new paragraph (12) to the exclusion 


rovisions of Code Section 22(b). The new 
statute provided for the exclusion from gross 
includible, 


ncome of amounts, otherwis¢ 
are attributable to the recovery dur 


hich 
the taxable year of a bad debt, prior tax, 
amount, to the that 


Saline did not reduce the 


lelinquency extent 
operate to 


tax liability of the taxpayer for any 


Revision of Code 


The 1921 act first permitted the deduction 
tor bad debts to take the form of a reason- 
able addition to a reserve for bad debts 
(Sections 214(a)(7) and 234(a)(5) of the 
Revenue Act of 1921.) 


Section 124 of the 1942 act added a new 
provision for special treatment of nonbusi- 
ness debts in the case of a taxpayer other 
than a corporation. (Code Section 23(k)(4); 


1942-2 CB 431 and 572.) Phe 


primary 
was the abuse 
growing out of so-called “loans” 


reason for this amendment 


to friends, 


relatives and dependents where there 


were 
no reasonable grounds for or expectation of 
repayment, (1942-2 CB 426 and 565.) 
Hearings, August 6, 1953.—The regula- 
tions deny the tax benefit provisions of Sec 
tion 22(b)(12) to reserve-basis taxpayers 
29.22(b)(12)-1(a)1 of 
1942-2 CB 27 and 


authorities 


(See Section 


rit: 


\ccounting 


Regu 
566. ) 


seem to agree that 


lations 
this works a discrimination as between the 
reserve method and the specific charge-off 
method The First National Bank of Chi 
cago recommended that this discrimination 
be eliminated by striking from the regula 
tions the objectionable and, if that 


amend the statute 


sentence, 


is not feasible, 


\ national public accounting firm recom 
mended the amendment of Code 
23(k)(4) to exclude from the definition of 


debts, 


Section 


nonbusiness bad loans made to a 


business organization in which the taxpayer 
ias a financial 


interest as an employee, 


stockholder. officer or creditor Such losses 
should be deductible 


but they are 


as business bad debts, 


now classified by the 


being 
Bureau and the 
debts, deductible 


losses. Other parties urged the same action 


courts as nonbusiness bad 


only as short-term capital 


Che Commerce and Industry Association 


of New York obi cted to the 


pretation of section 


Bureau’s inter- 
23(k)(4) to include 
among nonbusiness bad debts, debts which 
actually arose in the 


busine ss but 


of a taxpayer's 


cours¢ 
trade o1 which, at the time oft 
connected 


taxpayer 


worthlessness, directly 
with a business of the 
suffering the loss (Section 29.23(k)-6 of 
Regulations 111.) Che should be 


amended to provide that debts arising in the 


were not 


trade or 
Statut« 


course of business should be treated as busi 


ness debts regardless of 


circumstances at 
the time of worthlessness. The association 


ilso objected, where mortgaged property 


is bid in by the mortgagor, to dividing the 
transaction elements 
Regulations 111.) 


Institute of 


mto two 
29.23(k)(3) of 


Phe \imerican 


separate 
(Section 


Accountants 
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However, Cor 


entire problem, 


traternal 
101(3) and 


gress has not dealt with the 
articularly social clubs and 
(Code 


Topic No. 33: 


ie her Hearings, August 6, 1953.— The 
Determination of Taxable nad ehabeteente were vere instruc 
Income Inclusions and Exclusions representative of the Edison Ele¢ 

° . +} 
Historical Note.—T h« 


tute urge ( 
tithe this topic itl 


tric | 
e tax exempt 


ate and municipal bodi 


enjoy in conducting proprietary bu 


removal ot tl 
something ot 


a misnome! Cor 


, | a ae 
iwress may uch rederal, 
include in taxable income that 


not mcome This subject deals 


f rie in competition \ 
marily with statutory e 


, This 
1) : , bonds to finan 
able income of v hie ‘ hi 

full power 1 AX 


‘oaks 
includes 


who ar 


ie laxpaying 


amendment 


and 116(d) t 


\n accountant 
argued eftect 
industrial-deve 


1950 | 


coped and mad 
some progress 


ganizations 


hich come under Section 101(1), (6). 


(7) 
1 (14), except churcl 


cK 


wmoperatives) Was tig 


314 of the 


withou 


OMMISSU s Hstate, 44-2 

" 9446 2d) 998 (CCA-2) (Port of 
New York uthe y Bonds), cert 
7099 


ne 1 Shamberd 


den. 323 U.S 


November, 1953 ® 
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he Ce ‘olk Corporation made 


horough 


expositi discrimination 


nonresident alien 


states 


h now exists 
oyees of United corporations 
United States for 


against 
visit the business 
consultation. ‘The ascertainment 
within the United 
section 119, sub 

on (a)(3) of which provides that com 
n not in 


sources 


States is covered by Code 


excess of $3,000, received 
t individual whils 
States, for the 
shall 


United 


anen 


nonresiden 


arily in the United 


on of services to an alien entity, 


deemed t from 
nonresident 


to a United 


} 
pay the 


o be income 


source 


submitted con 
rT Some general 
conventions with 
Oo! temporary 

from treaty 
that the most 


is problem would 


119(a)(. 


exemp 
} 


$3,000 


, among 


~annsTel 


nment 


nsideration 


premiums and othet 


amount 
subsequent! 
be exempt 


xempt 
( Til} 


Revision of Code 


of Life Underwriters thinks 


this result inflicts “great hardship,” 


tional Associatio1 
especially 
» the transferee has an insurable interest 

life of the 
its change Phe 
and the Life 


America agreed with that contention, and, 


strongly 
Life 


insured. They 


American Con- 


entiol Insurance Association 
also, protested against the misapplication ot 
the doctrine of constructive receipt to life 


insurance transactions. 


126 deals 
Subsection 


Section with 


imcome m 
(a)(1) 


hat, where gross income is not 
in the 


decedent 


respect 
ot decedents provides 
includible 
which the 
shall be 


estate of the decedent, 


return for riod in 
died, or % r period, it 
taken up (1) by the 

ie person who acquired the right to 
death 
who 
right to 
bequest, devise, or 


the income, by reason of the 
decedent, or (3) by the person 


rom the decedent the 


neome by 
Subsectio1 (a) (2), however, 


hat, where the right to receive 


income above described 1s sold or trans 


be included in the gross 


ICO 


the tair market 


of the 


ansteror 


t at the time transter 
thereot 
life 


unc ol 


consideration in excess 


prevents the les 


bequeathing the 


widow of a 
to their children with 
market value in her 


National 


urged the 


Association of 

amendment of 
, 

a bequest 


to place such 


as obtains under sub 


recommended 


stocl 


prac titionet 


that 
1 


red as an asset and that 


ecifically treasury 


ive rise to loss; 
to the 
deducted 

section 23(c) Another practitioner 
supported a proposed 


gain of 
n 128 applicabl 
of any taxes previously 
amendment to the 
Code which would give relief to certain banks 
pret rred stock to the Re 


inance (orporation in 


required to issue 
construction | connec 
tion with 


ier. posit 


mergers arranged by the Federal 


Insurance ( orporation, by allowing 


them a deduction for amounts paid in retire 


ment y] said preter 
Topic No. 34: 
Gift and Estate Tax Problems 


Historical Note.—Section 
Act of 1924 


federal estate tax of the 


301(b) of the 
credit to 


amount of any 


Revenue allowed a 


Sim 
lar tax 


paid to any state in respect of prop 
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erty included in the gross estate. The credit 


was subject to a 25 per 


Report of the Senate 


records the 


cent limitation. The 
Finance Committee 
receipt ot a letter from Secretary 
Mellon which says that inheritance 
properly 
Phe lette r, also, decl 


ettect 


taxes are 


sources of revenue tor the states 


ares that the far-reach 


ing economK t high mheritance taxes 
They syphon ott 


yperating 


is not properly understood 
] 


capital tor current 


effect of 


expenses, the 


which will prove harm- 
(1939-1 (Part 2) CB 


JUS, } Che 


cumulative 
ful to the 


ine : 
270, 289 


country 
and limitation was 
sectiol 301 
1926. (1939-1 


} 


increased to & pel ! by 
(b) Revenue Ac yf 
(Part 2) CB 324, 338 

401 of the 


an dadditiona 


Revenue Act ot 

estate tax 
aforementioned credit was specifi ally 
1)2(a)) the 


1932 act 


made 
inapplic able 
Pith 


gilt tax as 


(Section 
ILL of the 
a supplement to the 
With technical refinements 
both 


stands today. At this time the 


Sane 
time, restored the 


estate tax 


and ever-increas 


ing rates in estate and gift taxes, the 


matter basi 
estate tax has a 
(Code 


estate tax 


maximum rate of 20 per 
Section 810.) The 
has a maximum rate of 77 pet 
(Code It is not difficult 
what happens to an when the 
two are added together Phe 


tax rate 18S 9/% pert 


cent additional 


cent Section 935.) 
to see estate 
maximum git 
cent 


1953. 
Federation of 
that the 
numerous 


Hearings, 
except the 


August 10, 
American 


Everyone 
Labor 


seems to rates are too high 


agree 


kven with the alleviating provi 


tf the past ten years, one 


sions 


must have 


strong leanings toward capitalism to 


State 
recommend lower exemptions and increased 
The 


this to say 
gift 


(Chamber of Com- 
about the 


rates in these taxes 


merce has 


present 


estate and 


taxes 


‘In any Federal tax struc 


revision of the 
should be 


consequences of the 


ture there earnest attention to the 


and in 
heritance taxes, which are levied by the Fed 
eral and State 


“The 


exemptions, 


present estat 


Governments 
effects of high 


provisions ar¢ 


present rates, 
and inequitable 


damaging socially 


There 
iS a serious impairment of incentive and dis 


couragement of the 


and economically 


natural desire to make 


family provision. Successful family 


enter 
are broken up and family ownership 
and control destroyed 


prises 
There is dissipation 
capital with all of the public 
Che 


ot productive 


detriment that tollows 


consequences 

*% Rasquin 1 
U.S. M4. Cr 
39-2 ust 


886 


Humphreys, 39-2 ustc © 9237, 308 
Sanford’s Estate wv 
9745, 308 U.S. 39 


Commissioner 


November, 


1953 °@ 


bear heavily upon small whicl 


must continue 


enterprises 
to have an important place 


the business structure 


“The Federal Government should take the 
leadership in adjustments to avoid these de 
structive effects. It 
field of 


should remove itself 


from 


the whole 


estate and gift taxatio1 


‘Meanwhile, the additional or supplemen 
should be 
estate tax in 
death 
exemption 
lowering of rates the 


tary estate tax repealed, leaving 
the basic 
SU per cent 


States 


only 


effect with its 
paid the 
With 
need for a policing gilt 
tax would disappear and it should be 


at least reduced to be 


credit tor taxes 


and larger such 
4 
repealed 


consistent with the 


ver estate tax rates.’ 


Several parties te stihed « 
ments in 
of the 
technical 


Support oft that 


testimony, however, was 


amendments designed 


existing discrimu 


Che 


exercise d 


ation or imagined 


insurance business is considerably 


over the taxation oft the proceed 


life insurance Under Section 811 


(2), the estate of an insured is taxed 


owned the insurance policy or if he 


the premiums Che premium-payment 
has the eff ct ol including in the decedent's 


; } 


¢ a porcy to whicl he 
title o1 
assigned by 


gross eStat neve! 


had which has been irrevocably 


him, and in which neither he 


nor his estate has anv interest By 


trast, the gift tax applies only to tl 


value of an interest actually owned by 


insured and donated by him. From many 


quarters, it was recommended that the 
test be 
proceeds received by 
other than the 


be included in the 


premium-payment 
that 
ficiaries, 


discarded, and 


insurance bene 


executor, should 


de ce de nt’s gross 


estate 
lminic 


only to the extent of the cash value, 
diately prior to death, of the 


’ 


interest in the 


insurance actually owned by the decedent 


\s a measure of simplicity, 
that gift 
when it is made, regardless of whether it is 


one witness 


declared every should be taxed 


direct or indirect, whether it is revocable 
that should be 
concerning the 
The 


rsimplification 


or irrevocable, and there 


no turther questior 
giit o1 


to be an ove 


corpus 


nf the trust 


Statement 
For 


value of the gift 


seems 
example, 


what is the fair market 


involved in a revocable trust? How would 


the donee’s conditional liability be measured 


in case the donor later exercised his right 


of revocation? 
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\ practicing attorney that, 
the relief in- 
tended by the optional valuation of estates 
under Section 811 (j) 


into a 


pointed out 


under circumstances, 


certain 


is nullified and con- 
hardship. 
arise in audit after the 
made to use the 


verted situations 


These 
election has been 
optional date. Items dif- 
ficult of valuation, or unexpectedly included 
Im the t 


gross est 


ate, may be 
examining agent at a hgure 


valued by the 
higher than that 
provable value at date of death 
ment to the 


An amend- 
Code was recommended which, 
upon such an 


increase in the value the 


provide that the ex 


estat sh 


oss eState, 


{ the 


would 


ould have a new 


defines “Gross Income There 
definitions or 
Section 22 


he constitutional 


conceptions 
Subdivision (a) is 
concept ol 
and 


terse as the 


income Its language is 


very broad 


general, even though not as 


Sixteenth Amendment. The entire Section 
22, however, 


; 


gives the 


statutory definition 


ncome. It is 


and covers a 
W ays and Means 

ommittec come up with a 
better general definition of income, and we 
wish them luck \ research engineer who 


appeare d before the 


detailed 
multitude of items. The 


hopes it can 


that 


such as a business, 


committee urged 


no inanimate entity, 
income. His 
is that 


persons as 


regarded as having taxable 
conception of taxable income 


is received by 


“which 


natural ultimate 


consumers; 


de nds, 


it includes wages, salaries, divi 
and gifts.” He 
respects to Karl Marx by 


munism in the 


legacies, paid his 
saying that Com 
Internal Revenue is the 


source of all our tax problems 


Code 


Section 1003 (b) (3), in arriving at 
provides 


This 


make 


“net 
gifts,” a $3,000 annual, per donee 


exclusion was designed to permit a 


donot to being 
How 
interests” are ex 
There 
deal of confusion in the 
trust difficult to 
a particular case whether a 
child will be en 
$3,000 exclusion or 


small gifts without 
required to file a gift tax 
“oifts of future 


pressly excepted from this exclusion 


return. 
ever, 


has arisen a great 


case of 


gifts in It is 


determine in 


gilt in trust tor a munor 


titled to the regarded 


as the gift of a future interest. One wit 


ness pleaded that, in such a situation, in 


order to retain the benefit of his annual 


exclusion, a father must abandon the 


One 


reins 
over his infant recommendation would 
allow a donor to make annual gifts up to 
$3,000 (or $6,000 with spouse’s consent) to 
minor donees without considering such gifts 
as applying against the specific lifetime ex 


Revision of Code 


emption of $30,000 provided by Section 1004 
(a) (1). Another proposal would allow 
each donor an annual $3,000 exclusion fot 
all his gifts of future interests. 


\ Washington practitioner suggested that 
Section 812 be amended to allow a deduc 
tion for the amount of the estate tax. It 
was explained that, mathematically, the 
amount of such a deduction would be com 
puted in a manner similar to the computa 
tion of the charitable deduction where there 
is a specific bequest with the residue, afte 
estate taxes, going to charity. 


\ private citizen suggested the complete 
elimination of the baffling reference to prop- 
erty that is subject to claims but not to 
general claims in Section 812 (c), and, also, 
rule which 
denies any allowance for property acquired 
unless it can be 


the elimination of the “tracing” 
“identified” as having been 
acquired in exchange for the property pre 


viously taxed If 


there is going to be an 
allowance in one case, there 


similar 


should be a 


allowance in the other 


case even 
if there is no direct connection between the 
property included in the first estate 
that left by the decedent 

two simplification measures cannot be ac 
complished without the 
tax credit for a 
estate The suggestion was also made 


in leu of the present 


and 
S¢ cond The S¢ 
substitution of a 


deduction from the gross 
that, 
allowance of a full 
deduction if the second decedent dies four 
vears and 364 days after the first, there be 


provided a sliding scale by which the credit 


or deduction would range from, say, 20 pet 
cent to 100 per cent according to the num 
ber of years intervening 
than 


for example, less 


two years—100 per cent; two to four 


vyears—S80 per up to 20 per cent 


cent, etc. 
from eight to ten years 
This topi 


Che record contains significant proposals 


was an actively considered 


Topic No. 35: 
Excise Tax Problems 


Historical Note.—Excise taxes are among 
the oldest forms of internal taxation used in 
this country. The first 
statute laid duties upon 
within the United States 

1791, 1 Statutes 199, 
prising that the liquor and 
tobacco is regulated today by statutes drawn 


internal revenue 
spirits distilled 
(Act of March 3, 
202.) It is not sur 
taxation of 


to fit a bygone age Excise taxation 


was 
Civil War period, 
World 


dates 


887 


widely used during the 


and, to a considerable degree, in 


War I] Its present extensive use 
] 





primarily from hases was becoming a hardshy \ 


and the requirements ! it we posed amendment of Sections 2001 ( 


a) 
Code Section 1650.) 1047 was submitted. The American Tobacco 


Company suggested a similar change Phe 


Hearings, August 10-11, 1953. 


freezing of ; 1 the form of excise tax 
problems relating 


payments was tut exemplified by a 
representing the National 
Independent Ti Dealers. 


tires and innertubes is high and, 
manufacturer has a company-ow 
1 ’ : : outlet, rie competiti 
nion rrapl { ited four 


independent lealet 
inequitre 


i 


The iy} 


ire antiquated 
ion 2800 (a 
the rate 
empted from tl 15 t: l “or win 
tele phone rvi od ) ioted phrase 


graph company, 


t appl 

and telephone pile 

n (a) (1), and 
companies have a competitive 
respect of thei teletype write! 
The competitive disadvantage 
Western Union’s Intrafax operates as ag: 
other intercommunication and interior 
tems, located within a local exchangs 


should be re moved 


The recommendations ur 


ciated Tobacco Manufacturers 
asked tor no 
representat 
recommend 
noncontroversial 
cipal administrative 
minor adjustments ich may be 
the record Ch t principal ones 
a stamp method of precolle 


taxes; a simple statement to take ie pl t departmen 
of the multiplicity of requirements a 
’ m Ol; 


spect t Statements, registratior 


re 
t 
{ 


li and a modernizati 
keeping requirements ( 


rar Manufacturers Assoc 


a complet re< 


efinition ¢ “wast 


(Code Section 3412 


generic word “naphtha” 
Statutes relati { 


definition f gasoline, 


excise taxes 1 ’ 1 

Specializec petroieum 

The a 4 meticulously accounted 
urged the removal « nt 1 ii lon, all the wi 


ment of prepayment of intermediate 


taxes, since the fina facturers w 
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e Americar 


1 
hicago, asked to be 


Mineral Spirits Company, 


relieved ot the enor 


of accounting involved, by 


ACCU! 


ls 
Is 


Y 
1¢ 


ame OTF ju 


Revision of Code 


“naphtha” trom the 
H. R. 5989 and 
nplish the purpose 
supported by the 


ustries (ommiuttet 


restatement 
tax ad 

r untworm, 
Manutacturers 
I manutac 
comprised 

n from the 
to such taxa 


presentatiol 


\ hi h are 
In mcome, 
conceptio! 
] 


mnected 


y1 SI 


recondi 

ts 1s taxable, 
yrcement 1S not 
vas submitted 
associations, which 
Treasury Depart 
muses to correct 1tsS 
lations and 

upon 


Lon 


One point is fundamental in all tax 
bills: ‘There shall be certainty 
in taxation.’’—Chairman Reed. 


gress was earnestly beseeched (1) to amend 
Section 3403 (c) by adding the words “other 
than repaired, reconditioned, or rebuilt parts 
or units when sold as such,” or (2) to repeal 
Section 3403 so as to eliminate the tax on 
automobiles, trucks, parts and accessories. 
Several members of the industry-wide com 

in support of the brief. One 


“These people are hopelessly 


er Company, Inc., 

tention to a discrimination in the 

d typewriters, (Code 

Chere is a 10 pet 

a new machine, but, 

rented and then sold as 

}ureau invokes Section 

8} 10 per cent rate to 

tal payments and the second 

Che witness proposed that 

amended to make it 

tax payable with re 

spect any article, even though payable in 
installments as rental payments, should not 
exceed the tax measured by the manufac 
turer's wholesale price, thus putting all 


ty 


ansactions on the same basis 


Two individuals prominent in the trailer 
rental business urged legislative clarification 
the manutacturer’s excise tax on the lease 

t utility automobile trailers. (Code Se 
ms 3403 and 3440.) Their testimony was 
iincing. It elicited from Chairman Reed 
observation thi point is funda 
mental in all » Dit “There shall be 
certainty in taxation.” This is particularly 
true in excise tax: , wi he tax must 
be collected when the transaction takes 


place Short-term traile1 rentals are not the 
equivalent of sales and could very well be 
eliminated from the type of leases men 


tioned in Sections 3440 and 3441 


lhe Participating Sports Association of 
America protested vigorously against the 
1) per cent admissions tax on privately 
operated enterprises, in competition with 
similar facilities operated by states or po 
litical subdivisions. ‘The witness pointed 
out that recreation involving physical exer 
cise 1s taxed in the same manner as any 
luxury entertainment or spectator sport 
He urged passage of H. R. 3421. The repr: 
sentative of the National Screw Machine 


Products Association submitted a problem 
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involving tiie 


3413 
commercially as 
5606 would 


application or section 


oils known 
a: 


eliminate cutting oils, used in manu 


oO a group ot 
“cutting specit- 
1] 

ICALLY 


facturing processes, from the general category 


of lubricating oils. The representative ot 
manufacturers of ticket games 


from the 


sought reliet 
taxes on wagers and substitution 


therefor of a stamp tax as on playing cards 


\ large 


ireaty suggestions, 


number of statements, full of 


were submitted for the 


record by parties who made no personal 


appt arance 


Topic No. 36: 


Retirement Funds for Self-Employed 
and Others Not Covered 
by Existing Pension Plans 


Historical Note.—The Soci 
rovides for a yvernmental sy 
‘basic pension benefits.” irst, there art 
aid to the st: help them 


elderly 


the grants-11 


nsurance 
most employe d persons 


employees are requ 


roll taxes on each wm \ ey ] cost 


of retirement benefits employees 


1400 


ind their survivors (( 
1432 (Federal 


Ne ctions 


Insurance Contributions 


The maximum benefits, under 
gram, for an individ 


ual are 
and, for a husband and 


over 65 years 


maximum 
$127.50 more than $75 
the benefits 

under 

leral | age and survivors insurance 
ram, some 8,000,000 employed persons 
ive supplemental 
approxi 


m plans 


benefits 
17,000 tax-favored 


employers fo 


pension 
mately 
empl 


yees, voluntarily 


i bargaining witl labor 
pension plans « 

built on t the fed 

survivors insurance pro 


Sections 23(p) and 165.) Ii 


1% pensions 
are and 
(Code 


plan is approved under the cited 


Code provisions, the employer obtains a 


eduction in the 
tribution to the 


current year tor his con 


fund, but the employee is 


not taxed currently on what the employe: 


pays into the fund in his behalf, even thoug! 
such payment is in the nature of additional 


compensation for services. The employee 


is taxed only when he gets the money at 


retirement, as and 


890 


when it 1s received ihis 


November, 


933° 


tax deferment is 
cretions of the 
resulting 
funds or 


also extended to the a 
employer’s contribution 
the trusteed 
the purchase of deterred annuity 
contracts trom an insurance 


from the investment of 
company. 

This preferential tax 
vate pension plans, 


treatment for pri 


some of which antedat: 
the entire federal social security setup, has 
now become an established national policy 


However, it is presently restricted to em 
ployee pension plans. The 
country, such as 


professional people, 


self-« mploy ed 


persons in the farmers, 


shopkeepe rs, etc., Cal 


not come under these tax-favored pension 


plans 


Since technically 


they are not em 


ployees Therein lies the discrimination 
In the 


ploved 


pe rsons 


same predicament with the self ca 


t 


persons are millions of employed 


whose employers have 


pry te 
privat¢ 


such 


pension plar Ss 
persons 
leferment on a 
millions of employed 


person 


Section 165, they would be 


sition to provide for thei 
they are 
Self-employed 


trom the government 


fairness, 


person 


Hearings, August 12, 1953. 


are pending to 


ever 


1 , 
relieve this discrimu 


Che purpose of the 


Jenkins-Keogh-Camp 
Bills is to 


encourag the establishment yt 


I 


voluntary pension plans by 
bills would acces 


'y permitting sucl 


individuals 


hese mplis! the 


purpose 
] 


STI 
tTpone 


ment ot Income 
limited 


portion otf earned incom«e 


tinguished from investment incom« 
nto a restricted retirement trust fun: 


un insurance company as premiu 
restricted retirement-annuity 

limited amount so excluded, 
ticipant’s share of the 


vould be 


dow nh as 


interest 


taxed in late years, 


retirement benefits 
essence ot! the plan, and those seekit re 


proposed 1 


record of t 


The Associated Actors and Artistes i 
America, the American Bar 


tails of the 


ferred to the ie hearings 


{ 
| 
Association 
Medical 
Institute of Ac 
Authors League of 
the American Veterinary Medical Associa 
tion, the New York Stock Exchange, the 
American Farm Bureau Federation, the in 
industry, and 
its passage and 
porting data 
sary at 


American 
e American 


and other local bars, the 
, 
h 


Assoc lation, { 


countants, the America, 


surance many 


submitted 


others, urged 
formidable sup 
This legislation is very neces 
least as a_ starting 


point One 
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vitness, although agreeing on principle with 
its general objectives, disagreed with th 
plan of the pending bills and submitted his 
own alternative solution 


National 


ment Companies 


The representa- 
Association of Invest 
thought the pending bills 
in providing that the 
retirement 


tive of the 


too restrictive 


of restricted 


trustee 
funds of an indi 
The representative 
Counsel f 
with the 


vidual must be a bank 
of the Investment 


\merica 


Association or 
principle ot self 
employed retirement funds, but would grant 
the ti 


anre ed 


ustees of such funds much broader 


investment powers 


Although not directly 
beginning of the 


pertinent, at the 
hearings on topic 36, 
Herbert 
United States Court of 
Phird Judge 
explained in detail 
Ameri 
and Laura 
grant to the 


the committee 


welcomed Judge 


I Goodrich of the 


DD Is tor tl 


Circuit 
Goodrich considerable 
rd done by the 


The Maurice 


made a 


lertake a study of the 


work being 
aw Institute 
Foundation 

t ul income 
The main Insti 


improvement 


obiect ot the 
ome tax project 1s al 


technical provisio1 the present 


They disave attempt t 


complete n Code 


Topic No. 37: 
Exclusion of Pension and Retirement 
Income for Specific Types of Employees 


Old age pen 


Hearings, August 13, 1953. 


received under the 


social Security 


Retirement Act, 
under any Act 
terans, are 1 
pensions and 


services are tax 
tirement in 
retirement in 


present 


sociati government employ es, retired 


officers and retired government empl yees 
1 in support of H. R. 5180 
this bill, the $1,500 received as 


vould be 


income in the case DI 


testihec Under 
{ 
lirst 


retire 


ment income excluded from gross 


all taxpayers who ar 


Von Land Company, 
lt q 3 


I 10, 242 U. S. 503 (1917) and cases cited 


Baumbach v. Sargent 


Revision of Code 


H. R. 5180 would go 
a long way toward equalizing the tax 
treatment of retired people. 


at least 65 years of age and retired, or who 
are retired under a public or private retire 

ment plan regardless of age. However, the 
$1,500 exclusion is to be reduced in proportion 
to the taxpayer’s current earnings, if he works 
after retirement and earns more than $900 a 
vear This reduction is on a sliding scale 
similar to old age survivors insurance 


(OASIT) provisions. The ceiling is $125 per 


and 


month, and any pension that a person would 
get (except 
would be 


service-connected disability) 
with OASI payments 
and railroad retirement in computing whether 


the ceiling 1s 


counted 


reached 
the bill is to treat 


The philosophy ot 
everybody’s retirement 
income the same, whether it is derived from 
a pension plan, a privately purchased insur 
ance annuity, or from The 
National Education Association testified in 
support of the bill and submitted a 


technical analvsis of its prov isions 


investments, 


brief 


Some organizations further. 
the policemen contended for 
retirement age and liberal 


“work clause” or 


went much 
For xampl - 


a lower more 


prov:sions 


respecting the 
supplementation of retirement income, im 
Others 


urged the 


the case ot 


enforcement officers 


whole 
exemption of all 
come Phe 


went the 


distance and 


complete retirement m 
this 


degree of general 


strong interest taken in 


subject may lead to some 


reliel trom income taxation in respect ot 


retired persons 


Topic No. 38: 
Depletion and Exploration Expenditures 


Historical Note.—The 
CSE lax Act ot 1909 
} 


deduction of “a reasonable 


Corporation Ex 

permitted — the 
allowance for de 
property,” but 
depletion 

The Supreme 
the 1909 act as denying 


preciation of made no refet 


ence to (Section 38 Second 


(second).) construed 


Court 


any deduction for 
depletion of the 
but, 


the Court 


mineral content of a mine, 


notwithstanding such interpretation, 
upheld the 
The act of 


which is the first 


constitutionality of 

October KS 1913, 
income tax act under the 
Sixteenth Amendment, granted 


the act.” 


power of the 


individuals a reasonable allowance for the 


exhaustion, wear and tear of property aris 





ng out of tts ol! ) 1 } | he 1924 act, the limitation 


busine ss, “not 1, in ti restricted to an amount not it 


mines, oO pel centt hl 2 Vall < Pp l t ; mcome trom ti 
the mine of the output for the : red property (Section 204(c); 
tion II B (sixth).) As to corporations, t! (Part 2) CB 254 and 280.) J 


1913 act granted, in the aes, covery value” basis was replaced in tl 


11 1 . . 
reasonable alloy tor 101 ( é . ar as oil and gas were (¢ 


and all other natural deposits, n . | a flat allowance of 


ceed 5 per centum of the gross valu the income from 1 roperty 


time of the output for the year.” (Section further to an amoun tun excess 

I] (b) (second).) Che constitutionality ot the net income from tl 

5 per cent limitation w: \ rty (Section 204(c)(2) 

thie Supreme Court.” ugh ot eK | i no 1 overy 

fically rie ntioned as u l. lt are ‘ 1? ( h )] 10 base S 

erties were 

1913 

the Tit 

depleti 

(a) Eight! 

m “actual reduction 

tion.” In the case 

substituted for the 

depletion allow: 

market 

thereof, whicl ad been mine¢ 2 

. JLT) 

during } vei (Section 

b).) Hearings, August 14, 
} ? TY) nt 


where lep 10 rt ion allo non tate 


ances + 

invested” 
1, 1913), 
be mace 

act had practic: 
full depletion al 


out limitation 


cumbersome y: 


The Revenue 
language Oo! 
within its 
timber, and 
to the peculiar ‘ 
under Treas 


however. went much fturtl | Oontal ! Heory 


the first breac! ments 


March 1, 1913 value) constitutes 


Ol capital value recoveries by Vay 


1 in the principle 


nual allowances It introduced a new ASSIS 
for the measure ot “capital” to be recover | 
in the case of a “discovery,” on 

March 1, 1913, of mines, 

(Sections 214(a)(10) and 

unlimited use ot “discovery value” 


principle 

opposed to this 
vere the American 
: tion, the American 
found to cancel profits trom wu Counsel fox 


sources, so the 1921 act limited the deple \ hehe 
ssociatio1 


tion on that score to an amount not 
excess of the net income from the partici Chairman Reed explained 
lar property. (Sections 214(a)(10) and 234 130, relating to “hobbv” lo 
(a)(9); 1939-1 (Part 2) CB 191.) And, in interferes with oil and gas 

*% Stanton v. Baltic Mining COmpany, 1 ust: & Gas Company, 2? 


"8, 240 U. S. 103 (1916) For its effect on (1931) 
subsequent years, see Burnet v. Thompson Oil 
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The mining industry has a unique 
problem in connection with corporate 
distributions. Since percentage 
depletion allowances are not taxable 
to the corporation, the American 
Mining Congress considers that 
distributions therefrom should not 


be taxable to the stockholders. 


ion oO 


is the cor 


de duc tions 


expenses appli 


paid 


Wular pro] 


is submitted 


American 


r 


also 


rress 
hat the i] of “mining 
clarification and 
Section 29.23(m)-1(i) of 
to be 

| 


encountered 


j 
need 


Regulations 111 


Many 


aves muc! desired 


different situations are 
mining property An amendment at 
of Code Section 114(b)(4) was sug 
ich apparently would leave this 
withir the 


matter large] taxpayer's dis 


cretion 


Revision of Code 


Under 


device Ss by 


17, we 
which tt 
de suble 


The mining industry has 


topic observed the various 


was sought to alle 


viate the 


taxation of dividends 


a unique problem 
in connection with corporate distributions 


Since percentage depletion allowances are 


ot taxable to the corporation, the con 
gress considers that distributions therefrom 
should not be taxable to the 


(Cf. Section 29.115-6 of 


stockholders 
Regulations 111.) 


In connection with Code Section 23(if), 

American Mining Congress recom 
ids that both the $75,000 annual limita 
year limitation be removed. 
should not 


treatment 


exploration 


rable than 1s 


rr intangible devel 


pment . n t megress also rec 


mmended that tollowing the example ot 


Canada, ne 1 36-montl 


exemption axation The idea 


is a Zoo d should apply 
business 


cdetense, 


/ 


committee 1 
d | 


| 7 
ot t if the 


l 
epl tion a | 


and aS, 


uce it stated thi: 


system 1s 1 king t is producing the . 
His or: 
and well do«¢ 
umented by , chi and 


and it meat Security 


testimony i if L\ 


supporting 
statements, uding a letter dated May 
22, 1953, from tl cretar\ f the Navy, 
which estima ] J 


" ; 
j 


daily producti crude istillates 


re moved, 
which 


higure is not sutt 


meet tl ited States and 


and gas liquids, 


8 159,000 


restrictions 


day, and 


allied 
requirements In ot a national emet 


gency Vhe of the witness’ tes 


timony was 


oil it percentage depletion 
deduction ] ot be 


ountry needs all the 


withdrawn or re 
duced 


Another 
well industry and ex 
plained the water-flood method of secondary 
All oil wells eventually 
stripper wells He stated 


witness discussed the 


Stripper 
segment of the oil 


recovery become 


that the per 
centage deduction is a real 


to the 


depletion 


help 


secondary recovery operatol and 
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absolutely 
if he 
the retention of the 
Code 
any proposal to 
allowance 


essential to the small 


operator 
He urged 
present pro 
and the rejection of 
reduce the oil 


is to expand his business 


incentive 
visions in. the 


cle ple 1101 


industry 
about the 


“talc” 
presentation 
refusal of the 
give full 


\ representative of the 
made an indignant 
Treasury Depart 
effect to the 
depletion deduction of that industry. 
feeling seems to grow out of the 
of the Tax Court, 
payer’s position, in International Talc Com 
pany, Inc., CCH Dec. 18,016, 15 TC 981 
(1950) (NA). which the Treasury Depart 
ment seeks to curtail by regulation. (T. D 
6031, 1953-16 IRB 6.) Apparently the De 
partment sought to apply the 15 per 
rate for “talc” on the 


ical sales 


obstinate 


ment to percentage 


The 
decision 
favorable to the tax 


cent 
basis of a hypothet 


price for the chemically pure 


content of the talc ore at the head of the 
mine The Department, by T. D. 6031, now 


seeks to exclude “fine pulverization” from 


the statutory definition ot “ordinary 


treat 


ment processes i 


The salt industry made a 


ing and 


very interest 


effective presentation Che Salt 


Producers Association 


brought in a five 


man team to appear before the 
and, ot all things, one 
to the chairman ot the organizing 
tee, District 50, United Mine 
America He spoke for the 


point of view and backed up management's 


committee, 
oft them was assistant 


commit 
Workers of 


( mploye e’s 


plea for an increase in the percentage de 


pletion allowance tor salt cent 


from 5 pet 
to 3 per 


(¢ ode 


cent, as in the case of 


Section 114(b)(4)(A).) 


ness directed his remarks primarily to the 
effect which the 


sulphur 
\ second wit 


percentage allowance has o1 


the smallet 


producers He made 11S ob 


| 


servation In the long run, the way to kee] 


our salt 


permit it to retain a gre: r portion of 1ts 


1 


earnings to plow back into exploration, devel 


opment, plant expansion, and modernization.’ 


But, in every case, the way to keep any 


worth-while 
déath Che 
made out 


activity strong is not to tax it t 
witnesses for the salt industry 
good case of discrimination in 
view of the allowances made to other 


dispelled the 


min 
erals hey idea that salt is 
They 
straight on the 


this country’s salt 


as common as sand or as easy to get 


also set the average readet 
fact that 90 per cent ot 
production goes to industry, particularly 
and only a 


saltshakers on 


our giant chemical industry, 
small part ever gets into the 


the dining tabl 


894 November, 


industry mg and healthy is to 


1953 °® 


The representative of the Gypsum As 
sociation pointed out that gypsum (calciun 
sulphate) is the only important nonmetalli 
mineral that is not 
percentage 
the Code. 
of commercial deposits of gypsum in many 
years with the 


specifically accorde: 
depletion under Section 114 
There have been no discoveries 


exception of one in souther: 
Indiana, which is a relatively small deposit 
The gypsum 
eastern 


industry, 
part of the 
volume 
portations of 


M exico 


per cent 


particularly in the 
country, exists in its 


present because of substantial in 


gypsum rock from Canada 
The 


depleti yn 


and 


industry asks for a IS 


alle »wance, and, ol 


competitive basis, 


The Refractories 
Section 319 of the 
which 


seems entitled to it 


Institute declared that 
Revenue Act of 1951 
extended the 
allowance to 


percentage depletion 


retractory and fire clays an¢ 
quartzite, had contributed substantial 
hits to the 
retention of the 
Iron Ore 


national 


bene 
They urgeé 
Lake 


Association stated tha 


national economy 
allowance Uhe 
Superior 
it is of that the re 
serves and production facilities of the Lak« 
Superior 
They recommended | the 
$75,000 annual and the 


importance 


area be built up and maintaine: 
removal of the 
rour-vyeal 

on exploration expenditures 
23(ff).) The 


the extension of the 


tion industry 


kyanite 


rate to kyanite, whic 


minum-silicate minerals. They avert 


to the best of their knowledge, every 


eral that is used along with, and 


petition with, kyanite receives th 


Many other int 


material for 


cent allowance 


ties submitted 


7 
without oral appearance: industries, 


j 


as slate, timber, sand and grave 


Las, ¢ lay 


val, etc 


pipe, crushed stone, 


Topic No. 39: 


Improper Accumulation 
of Corporate Surplus (Section 102) 


Historical 


Note. Under 
Revenue Code, as well 


as all the prior 


abling Sixteenth Amend 


acts under the 
ment, the plan of taxing 
to the corporation 


tions to the 


corporate income 


and dividend distribi 
stockholders has been en 


ployed It is sometimes alluded to as 


double taxation, that is, the same dollar ot 
profit is taxed first to the legal entity whic] 
earns it and, 


distributed to the 


when anything left over is 


stockholders, the latte 


become subject to the tax on taxable div 
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| 


ids By the business 


not 


comparison, where 
partnership, it 


} 
h, 


conducted as a is 


1 income tax, as suc but the own- 


their individual 
181.) 


partner, his 


only in ca- 


(Code Section 


liable 
In computing 
t income of each dis 
ributive share of the partnership net income 
not 


made to him (Code 


included, whether oT distribution 


reof is actually 
Section 182.) 


With low corporate rates, the corpora 


tion-stockholder plan of taxation would 


‘titer a lawful means deferring indefin 


for 


or escaping entirely, the dividend tax 


stockholders on earned surplus. Con 
placed in the act of October 


to 


ieretore, 


provision designed discout 


ms from accumulating a surplus 


reasonable needs of the busi 


similar provision, in various 


all subsequent income 
By tLil-A 
th 1913 act, 1 was 


e “additional 


has obtained in 


slation Section Subdi 


provided 


] 
taxabl income Ot 


“embrace the share 


i , 
entitied, yhetnel 
every ¢ 
avalle d 
| 
ie Wp 


medium 


MCcoNE 


were 


SIL 


per 

ibuted 
38 per cent of all 
(Code Sec 
‘Section 102: The 
Psvche,” TAXES 


1953, page 432 


cent ol 


$100,000 of Section 
and 


r $100,000 


me, 


1 
excellent statem 


ntinuing 


the 


purpos¢ 


decision 1 LY] l 7. | Cari 


{ an © 6379 


Y/ 


yards 
3 


revenue acts has 


orporate profits to the corpo 
only when dis 
the purpose ot 


» compel the to 


istribute any | nit ff mn 


and their 
tributed to the stockholders, 


atior receipt 


he legislation company 


needed for the « 


Revision of Code 


duct of its business so that, when so dis 
tributed, individual stockholders will become 
liable not only for normal but for surtax 
the (Page 846) 


(Italics supplied.) 


Although this 
continuously 


on dividends received . 


the 
two 


has been 
1913, only 
cases thereunder have been decided by the 
United States Supreme Court. They are 
Helvering v. National Grocery Company, 38-2 
79312, 304 U. S. 282, arose 
the comparatively low rates of the 
Revenue Act of 1928, and Helvering v. Chi 
Stock Yards Company, above, which 
under the Acts of 1928 and 
Under those acts, the corporate rates 
were 12 133% respec 
At that time, it its that the 
lion’s share of corporate profits could es- 
the ab 
gimmick to compel distribution 


Statute on 


books since 


UST¢ which 


under 


cago 


arose Revenue 


1932 
of 
tively 


tax and per cent, 


evident 


cape surtax on the stockholders in 


sence Ot Some 


“punitive fore 
the 


preters to Say 


has been said le the 


a provision is less where sur 


higher 
+] 


higher the 
] 


‘The writer 


taxes On corporate in 


justification there 1s 


For 


taxes 


ess need 


o1 


provision example, sup 


{ 
rporat 


including 
ot the 


undis 


ali me, 
60 cent 
The 


the n, could 


per 


taxes, take | 


he corporation 
102 net 


cent of 


tributed Section income, 
the 
Chis practical turn 
102 
aspects 


al 


1O! 


not exceed ) ney 


corporate 
s for the year 
and effect of Section 
the gravest 
Section 102 


corporation 


both the theory 


rtant One ot 


Imp 


application oO! has 


the oft the 


need 


capital, esper ially tor 


\ 
In the Vat 


the Si ( 


expansion 
Company 


answe red 


pu 


onal Grocery 
above, 


difficulty 


ourt 
language 

he 

be en 
cle 


of capital 


‘Since Kohl wi: the sol 
the 


protect d 


Owner oF t 


corporation, business would have 


well 


mands for 


as against unexpected 


] 


capital, and assured 


the pur] possible 


tor ose ot any expansion, 


personal ownership of the securities 


corporation’ s oO them.’ 


vning 


‘. by the 


Yards 


Satie 
court Stock 
(Page 
ind 
moderate rates of the 
1932 Und 


conclusion is 


Cast 


Such answer was plausibl 


the 
1928 


under 
Kc ts ot 


howe vcr, 


defensible vithin bounds 


Revenue 
and nder present rates, 
fact. it 


changed 


the contrary to is a 
condi 


ap 


illustration of how 
alter the validity of 


proac h to a proble m 


good 


tions one’s prior 
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the ivil traud and the 
transteree lability le Se 112 an 


lt is hard to see how Section 102 “2 , 
1119(a) Ci de Section 700 (1) (unjust 


serves any useful purpose at this enrichment) i 


respect ol 


time, says the author. 


land % » recomme 


dividends be allowed 


measures Similar te those provi 


, ; , Section 506, mention above 
Hearings, August 14, 1953. in oP ig Spe niet : : 
" " I j the surtax dodger, Du 


Syivania State Chamber o ( ierce, im : 
Ol 102 pose a constal 


Ssman 


Ameri 


aval) ] nl 
il apply oO y 


tion of the undistributed Secti 


Inco 
lated 
stitute pointe d out 


C1 


olicy 


| 
be¢ aust 


benefit 
(bh) e burden condemn accumu 
Commissioner W real business 
unreasonable in the efficacy « 


and the amount 
} 1 
Che burden 


idministrative policy, citing 


cumulation 
rule When the government takes ove: 


ommiussioner in 
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I poration S mcorie 


it rule is entirely 
oral 
stitute 


t 


Topic No. 40: 


Excise Tax Rates 


Hearings, July 28-31 


1953.—Topic 40 


equipment 


ry down 


1OSiN 


It 


may be t1 
the 


1 
CK 


asci ibe d tne 


Revision of Code 


too 
testimony of its re 


submitted a 


industry to the 10 per cent excise tax o1 


ironers and dryers 


70 the 


ad- 
I the 


the 


In 
n 


in taxes, 


he insisted forced 


the 
( ode 


severe. which 


product out ot 
Section 3406 
yeCTC 
M« llon 


more 


p manufacturer to price 


market 


consumer's 
H« 


tary | Pre 


caretully the 
also stated that former 


Andrew 


can get 


whole subject (a)(3).) 
asury 
Accountants 

ou 
System ot 
rates 


ates than by 


urged 


j 
dl 


section 
‘ passage ol 


| repe the excise 


and clothes dryers 


] 


witness explained that 


whose produc ts have 
ner, 


li 


ommiss1 
Saturati 


a : 
) 1 t it bout $25 


+ 


unpact 


nmomes 


which deve lope a 


household gas and elec 


CX 


iS¢ 
work 


CXCISE 


make hie 


im =the 


tactories 


exe tax ol 


IS¢ 


an 


hich ease the work 


stated aa 


H 


ot con 


umet 
iretul cc 


nsurne 


| 
la 


tion 


un 
buv te 
He u oO} 


tax i 
he Ip 


XCIS¢ 
relief, and despaired ot any 
witnesses 
hey 
The 


101 


Several other 


industry. 


t this 


and plain spoken 


necnanl OT mhanul. urers ¢ 


was explain Inanulacture excise tax 
inflates the isaction at 


must 


every Stage 


tax 
financed 


inventor 1 tl a 


I 


he 
hnancins 


comes out ol sure 


then 


ther 


market, distributors stand 


falling 
reduced 
id 
Another interesting angle is 
think i 


nave 


appliances al other con 


August 3-12, hi wher n people there is a 


by « 


and 
removed, 


Phe 


ws xcise tax being 
Vall it out 


xecutive 
ncourage 


in sight 


and Heating 


the 


Institute of 
Manufae a 


10 per cent exc 


| 
Phe 


\ppliance repeal 


urged 
on electric, gas and 


(Code 


1S¢ 


1i¢ 


] 


Ol eK 


hneaters 


4843.) 


iggering th ranges and 


e explosion wate! 
H. R tax on 
} 


field 
household appliances was defended 


predicament of certain h 
897 
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during war conditions as discouraging pro 


duction of nonmilitary articles, thus con 


and 
machines for the war effort. Such thinking 
seems out ot plac e at this time The 


serving men, critical raw materials 
present 
excise tax system has piled discrimination 
discrimination over the 
Reed 


overnight 


upon past 20 years 


and, as Chairman says, it cannot be 
Among 


hold items not taxed are 


corrected the house 
washing machines, 
vacuum cleaners, draperies, floor coverings, 
sinks, sewing machines and most consume: 
soft goods Yet the kitchen contains a 

Che wit 


Canada eliminated its 


concentration of taxable items 
ness that 

25 per cent tax, 
and electri 


high He 


excise tax 1S 


said when 


its cooking business on gas 
ranges spiraled to an all-time 


further explained that, when an 


levied at the manutacturer’s 


level, the cost of financing the tax by the 


takes the 


up of 75 per 


dealer form ot a customary mark 
words, by the 
this 10 per 


cent ot the 


cent In othe 


time it reaches the consumer, 
cent excise is 17 o1 retail 
dollar This point was developed by several 


witnesses \ 


18 pel 


dollar ot cost is the same 


whether it represents raw materials, wages 


or taxes It must be financed until the 


machine is sold to the consumer \ manu 
facturer of electric food-wast« disposers also 
relief from the 10 per | 


urged under 
section 


Code 


is solving the 


cent tax 


3406(a)(3) This 


business 


garbage disposal problem 


\ representative of the 


in urban areas 


retail appliances dealers made a picturesque 


“Who is 


anyhow 


witness. He asked the question 
in favor otf these excise 
Nobodv: but the Treasury 


their trespasses, for they 


for reelection in 1954.” 


taxes 


‘Forgive them 


do not have to run 
Coming to the busi 


community, he said the only 


ness 


group 
that appears to love a manufacturer’s excis¢ 
friend, the National 


of Manutacturers 


The 


Manufacturers 


is our old \ssociation 


representative of the Gas 


Appliance 


Association made the best 


social argument against discriminatory ex 


cise taxation: It makes possible discrimina 
regulation by the government of the 
affected; it 


ernment the 


tory 


industries reserves to the gov 


power to determine whether a 


young or small business shall be permitted 


to grow to the full position it might achieve 


in a free competitive system; it substitutes 


political control and political penalties for 
the judgment of the 


consumer The wit 


ness also commented on some strange in 


consistencies. 


We are on a horse riding 


in all directions at the same time Che 


federal aids low-cost hous 
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ing projects; the same government in 
creases the cost of such housing by taxing 
items which are a necessity to completed 
housing units. The federal 
supports prices in aid of 


duction of food: in the 


government 
agricultural pro 
breath, it 
and preparation of 
The witness agreed, however, if you 
have the 
all production 
medicine, 


The Association of 
urged the 


same 
taxes the preservation 


food 


have to revenue, an excis¢ 
food 


more equitablk 


overt 


activities, except and 


would be 


American Railroads 
elimination of the 15 per cent 
transportation tax on 
tion 3469.) 


natory in 


persons. (Code Sec 

The tax is definitely discrimi 
that it 
by common 


applies to transportation 
Private 
The rail trans 
portation is a depressed industry. This tax 


1 
arives 


Carriet Carriage es 


capes the tax, 


passengel 


intercity travel from common cat 
riers to private 
important part ot 


Wat Il to 


Carrier 


carriage. his tax was an 


W orld 


common 


the plan during 


civilian 
still 
The witness be 

railroad in the United States 


discourage 


travel, and it is helping to 


accomplish that purpose 
lieves that every 
| 


IS SHOWING 


a deficit in net railway 
income from thei 


operatin 
passenger service opera 
tions Che railroads are doing everything 


they can, and the governmental brakes on 


should be Another 
representative of the association urged the 
immediate repeal of the 


transportation ol 


their efforts removed 
excise tax on the 


property (This came 
in under Section 620(a) of the Revenue Act 
ot 1942; Code 3475.) In general, 
it is a 3 per cent tax. It 


tween 


S« ction 
discriminates be 


long and short hauls and between 


public and private carriage It is readily 


avoided at the 


public 


expense railroads and 


ther carriers operating a truck 
on one’s own account 
fed in 


competitive 


Che tax is not justi 
and the 
situation. There 


time of peace present 


I 
con 
siderable 


\ lengthy 


101 more 


markup in respect of this tax 


Statement discussed | need 


transportation facilities take 


care Ol 


wartime conditions 


The president ot the 


submitte d a 


Retail 
whicl 
a witness in his behalf 


American 
Federation statement 
was summarized by 


He made an argument unanswerable on 
principle, except that the government needs 
the money 


sound 


The economies of his argument 
He argued that 
excise taxes, both retail and manufacturing, 


were the wartime 
are barriers to an expanding economy: and 
that the adverse effect of the discriminatory 
retail sales of 


excises on taxed items is 


clearly shown when we compare such tax 
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The present excise tax 

system has piled discrimination 
upon discrimination over the 
past 20 years and, as Chairman 
Reed says, it cannot be 
corrected overnight. 


collections with othe data He 


economic 
which 


that our 


made another statement commands 


\meri 


living are 


attention: Retailers believe 


can economy and 


hung 


standard of 
upon the 


sale of the 


and 
which our 
not compelled to buy, and that 
the difference between full employment and 
serious 


successtul 


production 
1 
gvoods 


categories oft 


1 


pec ple are 


unemployment depends upon’ the 


efficient distribution of goods and 


services 
beyond the necessities of life 
opposed the 


sociation Ol 


f The witness 
he National As 


Manufacturers for a 


campaign of t 


national 


manutacturer’s sales tax on the end prod 


all manufacturers, excepting only food 


ucts of 


lhe clock manufacturers urge the repeal 

retailer’s excise taxes on their prod 
ucts. (Code Sections 2400 and 1650.) They 
claim t watches 


at clocks and_ utilitarian 


h 
not luxuries, but are 


necessities in botl 
and war The 


hat thei 


witness pointed out 
products are ( OUR = 


wide varietv of outlets such < @ stores, 


specialty and newsstands 


shops and the 
necessity of keeping records and accounting 

rr collections causes the retailer to discon 
stock Che 


the discontinuance 


| 1 
inue that line ol 


Association 
excises on 
and 


low-priced watcl 


Wash 
powe I 


3406(a)(3).) 


The Lawn Mower Institute, Inc 
gton, D. C., protested the tax on 
wn mowers. (Code Sectior 


hey claim it 1s causing a serious reduction 


and loss of employment Besides, 


it was tacked on to the Code by 
195] 


and 


Section 485 
the Revenus Act of 


sultation 


without con 


with industry 
regard to the ec factors involved in 
“45 


is industry This is one 


without due 
MONIC 
instance where 
he manufacturers absorbed part ot the tax 

institute urged 


xR 1900 


lave rable 


would 


action on 


which have 


I peale | 


witness for the Manufac 
Association recognized the accepted 


principle ot 


Rubber 
taxation that luxuries are fai 
tax targets, and observed that, today, tires 
and tubes are not 
with the 


and shelter 


a luxury but rank along 
basic necessities of food, clothing 


his tax is based upon weight 


Revision of Code 


and not upon selling price. (Code Section 
3400(a).) When translated into terms of an 
ad valorem tax, It 


than the & pet 


is considerably higher 


cent automobile 


excise on 
parts and accessories 
that the 


level ot 


It was recommended 
rates be reduced to the pre-1941 
2% cents per pound tor tires and 
pound for inner 


floor 


4% cents pet tubes, with 


provision for credit on stocks 


Probably the most unique suggestion to 
from the hearings was made by the 


counsel for the Cigarette 


Come 


Lighter Manutac 
New York City 
It grows out of the markup by jobbers and 
retailers, 


turers Association, Inc 


because of the manufacturer’s 
mechanical cigar 


lighters imposed by 


excise tax on and cigarette 


3408(a). Ap 


parently, in this industry, there is a general 


Section 


markup from manufacturing to retail level 
of slightly than 100 per cent. The 
shifting the existing 
manufacturer’s 
retail level at 

The tax would be paid by 
the retail customer on the sale to him Since 
to the retail 
sold at a re- 


more 
association suggests 
15 per cent 
lighters to the 


OL 4 per 


excise tax on 
a reduced rate 
cent 


there is no tax financing cost 


merchant, the article can be 


duced price Therefore, the 


customer pays 
less for the commodity and the government 
vets the same 1 


amount of tax—maybe more, 


should sales increase 
reduction. H. R 
make the 


as a result of the price 
5733 was introduced to 
industry 


the application of the 


lighter a pilot case for 
plan One of the 
International As 
Machinists, supported the 
R. 5733 fell by the 
other revenue bills, in the closing 
of the last 
retail 


large labor 


unions, the 
sociation ot 


posal. H 
did most 


pro 


wayside, as 


session. It is 
might 
work In the 
most 


recognized 

merchants object to 
extra 

lighter S, 


handle other 


papel case ol 


however, already 


retailers 
to the 
only require a 
kind of 


would 


items subject 
that it 
more of the 


retailer's 
little 
Also, 
have to await the re 
tail sale tor the tax Phe 


tax, SO would 


same records. 


the Treasury 


association was 


highly commended on its presentation be 
Cause ot the 


tried to 


The 


turers, 


public spirit in which they 


solve the tax situation 


National 
New 
logical but 


Start 


Association of 
York, New York, 
unpopular presentation 
from the 
that the 
make use of 


Manutac 
made a 


They 


historically sound proposi 


tion federal 


government must al 


With 


taxa 


wavs excise taxation 


almost rates of 


conhscatory income 
upper brackets, the government 
has still been compelled to resort to excise 
taxes. 


tion in the 


There is no logical basis for the 


899 





selection of most goods and services 


now taxed, nor range of tax rates 


imposed. Our excise system is a mass of dis 


criminations an i The next 


fundamental | I al i y the associa 


that ex achieved 


tion 1s | 
broad 
I 


through 


treatment, and low 


ing to revenue requiremen 


narrow bases, selectiv 


hat characterize the 


they rec 


mmenad 


XCIS¢ { 1 


xcep 
bacco, 


; 
ested 


300.000 manu 


sub sec 
mantiiacture 
ing the maximun 
\ good case ci 
rious tax ¢ 
opened ) \ lor yvond 
W « ‘ 
+} 


then < 1) l \ system 1 


Iie door 


the 

exemption 
(This writer 
should be 


facturer’s or thie re 


exemptec 


+} ‘ 


There are many criticisms tha 


ot the association proposal 


made | 


would extend the hist taxable articles 


+} 


The clear 


answer 18 iat, short of repeal 


taxation, the arbitrary 


level it off by a flat 


ymmodities (2) 


of all excise cure for 


discrimination ts to 
all « 


ation reduces total purchasing power 


rate on Exeise 


denies this on. the 


association 
that 


public spending ts 


spt cious 


the process and 


ground taxing 


transiet 


of purchasing pov to public 


900 
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hands The private citizen spends less be 


cause he has less, but the 


government 


spends more. ‘That answer is like the claim 


the radical economists that it makes no 


rence how big the national debt 


is no poorer, we merely 


Exactly so, but the | 
dually 


High 


method 


government bonds will gra 


savings in that process 


ive taxation 1s also a 
distributing the country’s wealth and current 
earning pow This 


writer preters to 


re very 
he purchasing 

those taxed : income tax o 

W hat the are talking 


social p! ilosophy Vhich encourage 


1 
really 
ing majority behind an 


minimum st living, 


pyre 


usually 


’ 
ma Sseiec 
flat-rate 
serious 


vho oppose 
more deeply into 


CeXCIIS¢ 
Inquire 
perennial emergencies 


doomed to a permanent 


gency and high taxes? 


“normalcy,” then it appears ipable 


nesc. 
that excise taxation must be 


ler t} 
ler tl 


retained U1 


( ose conditions, the 


Suggestion ol ¢ 


National Association o 


Manufacturers is 


to admmnister The 
that, 21 
Means Committee reported out 


bill, 


’ 
the easiest spokesman 


Ways 


pointed out vears ago. the 


and 


form manutacturer’s excise tax 


floor 


was beaten on the 
The photographic manufacturers c:; 


attention to the excessively high rates 


TAXES—The Tax Magazine 





photographic equipment and sensitized ma- ing alleys, skating rinks, swimming pools, 
terial They urged partial relief now and amusement parks and beaches, theaters, 
as quickly as conditions permit to eliminate museums, actors, musical artists, mechani 


entirely the excise tax on photographic cal amusement devices, jewelry, turs, cos 
products. (Code! Section 3406(a)(4).) Upon M™etics, beauty parlors and many others 

interrogation by the committee, the wit each came in for its share of attention in 
sea heartite caiisenl Cie medness eanidites the presentation of its particular excise tax 


? problem. They all ran along the same lines 
turer excise tax at a unitorm rate 


= m ings : service 
The National Association of Railroad and he producers of things and services ob- 


ject to the government classifying them as 
Utilities Commissioners recommended the ; 

. luxuries with the consequent excise tax re- 

repeal or reduction of the excise taxes on - 
sults In fact, many items regarded as 
transportation an Ommunication services 
aie sss , Spal reln nag oe luxuries a few decades ago are now genet 
‘r 30 of the Internal Revenue Code.) 


: , ally accepted as necessities of modern liv 
Western Union Telegraph Company 
1 1 


, ¥ - ing. Owing to the haphazard way by which 
to th disadvantage suftere \ 
. pena migeiici' eapane sees the crazy-quilt pattern of excise taxation 


’s telegraph syst n competi F 
eras dis ibe 8: v has been developed, there are many un 
the tax-free and government-su . : 
y 7 Steel 7 , : - , justifiable and discriminating situations Che 
airmal service ie alrinal has 
gickig si : . : high individual rates necessitated by the 

eavy inroads on long-haul message 


1 


# od selective procedure also set up a customer 
service. While other regulated public utility 
1:1 


sales resistance which affects adversely the 
rvic¢ Lik I Valter are ° T 

, volume of production and employment The 
Service 


most partisan member of union labor can 
Code 


see that; whereas he thinks the near con 
fiscatory rates of income, estate and gift 
taxation merely put a beneficent govern 
ment in funds with which to create pros 
perity It would seem that, in the field 

taxation, labor and management 


of constructive teamworl 


iposed by 


nackaanir uae al CONCLUDING REMARKS 


e many wit! he committee hearings wet 


$4, 1953 In that vast, 
Luggage, It, and ring jungle which is the Government of 
American F ie United States, the 


t le 


area otf taxation 1S 


iterated th ly one of the most important These 
by manage ! rs gave everybody the opportunity 


ynary invective oO si vhat they thought about the entire 
le federal tax structure More than 600 wit 


heard. The complete repeal o1 


bstance he ¢ 

redeemed nesses were 

remove hack from the overhauling was urged as to many sections 
halleng is now presented to ot the Internal Revenue Code As Char 


and redeem man Reed said, their testimony stands as 


remove the shackles imposed “a shocking indictment of the unfairness 

discriminatory luxury tax More and confusion of our antiquated revenue 

in 60,000 breadwinners and their depend system.” One witness described it as “an 

onsider themsel the “torgotten utterly chaotic condition.” ‘To those of us 

Congress. Suffering who have known it all along, this result 
professional lobbyists —and came as no surprise 


cliches. Then came the perora 
' 


hat price proverty What price 
al ineffectiveness! W hat price lack 


The committee received many compli 
ments on the systematic way in which the 


matter ot revenue revision was approached, 


political influence He was pretty good. 


as well as on the procedure adopted where 
‘igars, milk, safety deposit boxes, copra, by insofar as practicable, individual topic 
oil, vegetable oils and fats, soap, were discussed one at a time. The top 
detergents, automotive vehicles, by-topic presentation was very helpful to 


asoline, truck trailers, el *, gas and oil the members of the committee and the staff 
anges. water heaters, goods, bow] (Continued on page 938) 
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The Harshness of the Section 
May Be Mitigated 
by Prudent Planning 


Losses Between Related Taxpayers 


Under Section 24(b 


LIME, when the 
an income tax 

hirst 
more 


obh 


()*' EF UPON A 
gation to file return 
represented one of the 


there 


signs of suc 
field for 
phantom sales and exchanges with the sole 
purpose Ol 


cess 


was no fertile 


establishing tax losses than in 
transactions related 
\s an imaginative 
with a wilted security, or 
that had 
“sell” it to his 


to some other 


between individuals 


example, an taxpayer! 
some Other torm 
ot property 


vould 


declined in value, 


son, to his wile, or 


close relative 


at the prevail 


ing market price, or some other amount 


and usually 


obtain a tax loss, continue to 


control of the asset. When 
such dealings began to spread through tax 


retain effective 


returns in epidemic fashion, Congress was 


forced to provide for the nonrecognition of 
tor tax Because of 
the difficulty of 
bona-fide and the 


extended to all 


losses 


these reporting 


distinguishing between the 
synthetic, the bar was 


losses he tween 


taxpavers 
ot specified re lationships.’ 


The 


Revenue 


present 
Code 


transters 1S 


provision of the Internal 
which applies to such prop 
Section 24 (b) (1) 


losses ar sing 


erty whicl 


disallows from the sal 
exchange of property, directly or indirectly 
(1) between family, as de 
fined in the section; (2) except in the cas« 
of distributions in 
individual and 


trols 


members of a 


liquidation, between an 
which he 
indirectly; (3) 


a corporation con 


directly ot except in 


the case of distributions in 


liquidation, 
controlled di 
taxpayer, if one 


between two corporations 


rectly or indirectly by a 


of the corporations during the year pre 
'Sec. 24 of the Revenue Act of 
Code Sec. 24 (b) (2) (d) 
Walter Simister, J? 
rc 470 (1945) 
‘J. Henry de Boer, CCH 
662 (1951). aff'd 52-1 ws 
(CA-2) 


902 


1934 
CCH Dec. 14,274 


Dec. 18,184, 16 TC 
" 9218, 194 F. (2d) 289 
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ceding the exchange was a personal holding 


company; (4) between a and 
fiduci 


Samm 


grantor 


hduciary of any trust; (5) between 


aries otf two trusts 
and (6) 


and a 


created by the 
grantor; 
trust 


between a fiduciary of 


beneficiary of such trust 
For the 


term 


this 
“members of a family” 


purposes of subsection, the 
includes hus 
band and wife, brother and sister (whole o 
half blood), ancestor 

ants.” When the sale 
owned by sold to 


corporations, 


and line al descend 


involves pt 


and individuals 


rathe 


than by partnerships, estates 


or trusts, “family” 


may not be expanded by 
ownership As an 


sells 


and son-in-law, 


constructive example 


where a_ taxpayer property to his 


daughter with title taken as 


tenants in common, the 
limited to the 


interest of the 


disallowed le Se 1S 
portion applicable the 
Thus 
the relationship of father and son-in-law 1: 
not covered It has 


daughter, or one half 
bee n he ld that 
and 
allowable 


also 
husband 
his wife’s family ar 


sales between a 


1 
members o 
even thoug! 
such losses were claimed on a joint income 


mcome tax return 


\ controlling 


rectly or 


is one wl 


stockholder 


indirectly, owns more that 


per cent in 
of the 


value of the outstanding st 
affected corporation If 


per cent in value is so owned, the rel 


taxpayer section is inapplicable.’ It is ai 


open individua 


question as to whether an 
value 
deter 


stock ownership, the individua 


can own more than 50 per cent in 
stock 


mination of 


which has no value.’ In the 


Hewitt Rubber Company of Pittsburgh, CCH 
Dec. 16,162(M), 6 TCM 1258 (1948) 
* Butler Consolidated Coal 
Dec. 14,959, 6 TC 183 (1946) 


Company, CCH 
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By THOMAS M. STAPLETON 


Attorney and CPA, 
New York; 


Lecturer in Taxation, 
Pace College, New York City 


leemed to be onstructive ownel!l 


shares held by his family, as defined above, 


lis partner, and by corporations, part 


estates or trusts, in proportion to 


t therein In the latter case, 


owne actual 
wr the 


onstructive 


rship is treated as 


building 


purpose ot fur 


relationships 


Section 24 (b) (1) disallows losses 


pecified related parties for tax 


such sources 


foll 


i 


gains trom remain 


ws although the 


his result 


| ] 
and the 1osses 


unallowable 


the same transaction.” Even 


red sales and ex 


recognize d, the pur haser 1s 
| 


the 


his actua basis for 


cost as 


on a subsequent 


harshness of this unconditional dis 


has teased the ingenuity of 
might 


as not applicable 


entel 
benefit by 


prising taxpayers Who 


the st 


wing that 
| 


their particular ( f In some 


omparatively three possibl 


recent cases, 


yholes in the 


been tenta 


the 


a sale, what is an 


Nave 


sectron 


established These involve ques 


tions of what constitutes 


ndirect sale, and whether the ban covers 


transactions between a trust and 
m controlled by 
the trust kacl \ 


discussion, 


a corpora 
indirectly interested 


ill 


One 


he considered in 


What Constitutes a Sale? 


Section 24 (b) 


determin¢ 


the interpretation ot 


one of the easiest tactors to 
Sec. 24 (b) (2) (A), 
24 (b) (2) (E) 

Irrigation Company, Inc., 
BTA 892 (1941), aff'd 42-2 
(2d) 418 (CCA-5); M. F. 


Code (B) and (C) 
* Code Sec 
Lakeside 


Dec. 11,071, 41 


€ 9481, 128 F 


CCH 
UST 


Red- 


Losses Between Related Taxpayers 


should be whether or not a sale or exchange 
the 


ownership of 


has in fact taken place. One or other 
ought to be 


property 


when 
hands 


present 


changes and there is no 
gift, devise, forgiven theft or extortion. In 
National Metropolitan Bank of Washington 7% 
oS. (ee 
taxpayer were able to establish to the satis 
the transter was 
neither a sale, exchange or any other of the 


methods listed 


\ mother had acquired, in 
in Washington, D. C 
the will of 


representatives ota deceased 


faction of court that a 


1925, a hotel 
the terms of 
August of that 
written 


under 


her husband. In 


year, she entered into a agreement 


with her son whereby he agreed to operate 
hotel fe 


tion ot his 


the rx his own benefit in considera 


assumption of certain obligations 
t the estate of his father, his allowing his 


mother to occupy an apartment in the hotel, 


and his agreement to pay her $200 a month 
or acting as hotel housekeeper 
and all other 


transferred to 


Good will 


assets of the business were 
to the reversion 

mother in the 
Under the terms 
son disbursed $12,010.97 


the 


him subject 
the 


her 


t such properties to 


event he predeceased 


t the contract, the 


is his consideration for property and 


business acquired 


on 


November 22, 1944, he 


ant 


died 


revested in 


| he 


his 


1 
DUsiMmess its assets 


the status 
the life 
Among othe 
a loss of $12,010.97, 
the 1925 con 


as claimed as a “fi 


mother with some litigation ove1 


of undrawn profits, earned during 





time of the deceased issues, 


the son’s estate claimed 


his original investment undet 


Such loss w rteit 
exchange and, 
Section 24 (b) (1) 


and descendant were 


ure’ rather than a sale or 
not 
Admittedly, 


involved 


hence, subject to 


ancestor 


The government, besides unsuccessfully 


arguing that no loss had taken place, de 


tended that 


the loss was incidental to 
related 


a sale 


yet ween 


taxpavers and_ therefore 


The 
taxpayer by stating, 
(1) (A) of the 
applicable This 
exchanges’ ‘between 


What this 


means is that if I sell to a member of my 


not allowable 
the 


section 24 


majority opinion sup 
“Nor 1s 


Internal 
disallow Ss 


ported 

(b) 

Code 
] 


trom sales and 


Reve nue 
1, 


Ssses 


members of a family’ 


statute 
family a piece of property at less than I paid 
ror it, I deduct the 


oss. ‘The loss here was not 


cannot difference as a 


trom a sale or 


dington, 
(CCA-2) 
™ Code Sec 

53-1 uste f 


Inc., 42-2 usre § 9788, 131 F. (2d) 1014 


113 (a) (10) 


9296, 111 F. Supp. 422 (ct 





exchange of property; it was a loss occa ner, the transactions were held to represent 


sioned by death.” indirect sales betwen husband and 


Judge Madden in his dissenting opinion 4nd not allowable 


countered with “Assuming, as the court This question of 
that Frederick paid some $12,000 tor cently in McCarty, 

1; : 7 her mi ’ 
in addition to the othe prom cedent owned a trac purcn. 
: , ner ‘ ndt ' ' 
i \J« yall ' « Ail i CU l 


l ror possible development and 
ift’s lai hat ie ] ¢ } It —_— 


t Was held 
$12,000 bec al 


plain 


tarmland until 
special assessment 
$38,668.08 


25.16. 


account 


sum 


ie question 


decedent 


ony nroug 


mediary as was the New Yo 


change an intermediary in 


esente d 


reasonable 


1 which the majority 
seal iS a means Or! pro 


ntingent tuture OSSE 


re members of a tamily decedent 
state would 


onsequently, 


advantage to the use of 


im eState ax pl 


anning ( 

+f r rf ster : 1 
. cau to interested the time tor tl 

s ft fadden’s« dissent ry 

Ist . . Maddet Crt lhe inference 


Salt undet 


What Is an Indirect Sale? payer had no di mn over the timing 


A second interesting problem concerns Lhe court ted in passing that tl 


indirect sales The taxpayer trying to ire to 


pay I taxes did not appeal 
avoid the provision might try to do by 


part ot a tax scheme to create 


indirection what the law prevents directly from whicl foreclosure and 


Under some circumstances, it has been held would follow y 


ie might wonder 


that apparently separate sales and pu existence of a plan could 


chases of similar property are to be viewed . ane of the above tr 
together as one sale coming within the yuld 
scope ot Section 24 (b) (1) In one cz 


it was held to be applicable -a hi 1S, 


appear to he type at 
taxpayer section was aimed, 


a taxpayer obtains a tax loss and retains 
band, acting in separate transactions for his effective control of the 


property It would 
| 
i 


own account and that of his wite, woul seem tnat any individual with real property 
sell for one and buy for the other simil: that had declined in ue larked 


property at as near the same price as p extent could cease paying taxes id await 


ble to realize tax losses. Even though the the inevitable sheriff's 


sale and conten 


sales involved securities and were made plated repurchase. This would be a means 
; 


through the New York Stock Exchange of wiping out the liability for delinque: 


ant 1¢ vurchase Ss nade he Salli¢ nan axes ani eal ig a taX IOSS at one and the 
1 tl | I le in tl 1 1 tax nd realizi t | t it 


2 McWilliams 1 Commissioner, 47-1 us 13 53 « 9198 


201 F. (2d) 679 (CA-7) 
{ 9289, 331 U. S. 694 
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cent 


1 
oximately 


severe 
common 
taxpayer's 


created 


roy 
rove 


1943, 


, 
nnancial 


stock hi 10 


} 


this decision 


loophole 1oO1 


related tax 


n 
nN 


rations al 


ly 


approximate 


red stock and ap 


the common 
he corporation 
difficulties and 
value 
and his 
to hold 
pur 
r tax 


Was 


and 


agreement 


1 


corporate 


‘John A. Snively, 


No. 18 (1953) 


more 


Polk Co 
urt orade 


mcomnmie 


individuals, 
than 50 
STOC k, Or { 


Irie mbe rs 


abie 
yusly 


cTrronesr 


rm Lhe 


Losses Between Related Taxpayers 


The Tax Court impressed by the 
that 


Florida law 


Was 


fact the trust was a valid one undet 
ind had been created “long before 
lhe 
mistaken use of the partnership form was 
held to be The 
cluded that “the sale was made by a corpo 
ration to a the laws of 
the State of Florida, and that since Section 
24 (b) (1) (B) 


an individual and a corporation, the instant 


the transaction here in question.” 


inconsequential. court con 


valid trust under 


relates to sales between 
sale to a trust is not encompassed therein 
should 
is the one to reach 
fact that, where 
gress intended to disallow 


and the loss have been allowed. 


Chat this 


is buttressed by 


result proper 


the Con 
trans 
a trust is a party, it did so 


losses in 
actions where 
expressly. In subparagraphs (D), (E) and 
Section 24 (b) (1), the Code dis- 


sale between a 


(F) of 


llows losses on a grantor 


a 


and a fiduciary of any trust; or between 


the fiduciary of a trust and the fiduciary of 


another trust, if the same person is grantor 


with each trust; or between a 


respect to 


luciarv of a and a beneficiary of 
trust If 


Section 


trust 
Congress had intended that 
24 (b) should apply to transactions 
think 
provision 


ust and a corporation, we 


made spec ific 
d in the 


rred to 


various subpara 


refe relating to other 


graphs just 


; 


transactions by a trust 


understood that the basis for 
trust separate 


One might speculate 


It must be 


he above 1 t the was a 


and valid enti how 


the ( trine or some similar ap 


proach 


modify the conclusions 


Tax Court. 


adopted by the The case is of 


interest as pointing out one instance where 


dealings avoid the long 


+} 1 ] 


it t 8 | 


intertamuly may 


irm oO} laxpayer provision 


Conclusion 


This discussion has reviewed three recent 
that 


effectiveness of 


draw boundaries 
Section 24 (b) (1) 
part, a sympathetic 
provisions of a 
just 


decisions seem to 


, 
to the 


nese 


represent, in 


application of the broad 


section which penalizes the and the 


here the specified 
Vhether they 
7 


ireé arrangements, 


UNJUST AllKE V 


relation 


\ 
\ 


offer to the 
where 
Vay allowed, is something 
They lend 

, : 
iopetul taxpavers 


will 


t too 


ake and have } 


[The End] 


Helvering ly " 9965. 309 


224 
5! 





The Essence of ‘*Capital’’ Profit 
Is Careful Consideration 


of Ail the Tax Aspects 


Tax Planning for Security 


This paper is based upon an article 
which appeared in the Winter, 1953 
Rutgers Law Review. It has 

since been revised to include 


recent cases and rulings. 


YHI APPROACH of 
should, in the 
holder to review his portfolio to de 
termine whether particular securities should 
be disposed of or Phe 
should whether a 
securities will produce 
gain 


the 


instances, 


year end 


‘| 


security 


many require 


retained taxpayel 


ask himself 


sale of his 


long short-term 
whether he can afford capital 
this time; whether he h suthicient 
capital gains from other transactions against 
which to offset 

the current 
the 


or 


or loss; 


gain at as 


capital losses incurred in 


whether by 


he 
long-term 
the 


a prospective 


year: postponing 


intended sale may 


convert a short 


term gain into a 


whether 
he 
loss 
the 
f the transaction is prudent from 
an over-all tax aspect. The taxpayer should 
the effect of short 
and puts and calls, upon the holding period 


gain; 


by accelerating intended sale may 


convert long-term into a 


loss 


short-term 


; and whether 


general 
timing o 


caretully conside1 


sales, 


Cautious 
that 


investment planning 


be 
Ww her € by 
carried 


to the t 


requires 


due consideration given to “when 


issued” trading 


trading, in 


s¢ 


curities is on “when, as and 1 


issued,” and ax consequences oft 


such trading 


Moreover, amounts received 
by the taxpayer in connection with the con 


version, 


retirement and 


redemption of 
the 


s« 


curities 


906 


may, depending upon circum 


November, 


Stances of the particular case, 


ordinary or capital income 


Taxpayers should be 
falls 


tions, 


wary oO! certain }| 


In 


connectiot wit! 


security transac 
“wash” 
members of the 


to the 


such as sales and trading wit! 


What appea 
taxpayer to deductible 
loss upon a sale of be 
lowed incident t 


family may 


unwary be a 


securities may disa 


because of special rules 


those situations Moreover, what 
to be incident to 
from the worthlessness of securities may lh 
denied the 


tainty as to the 


may aj 


peat a deduction 


, , 
the loss 


taxpayer by 


reason of unce! 


vear in which occurred the 


loss 


event identifying the 


The Act of 1950 brought 
many changes in the provisions of the Inter 
nal Code pertinent 
transactions, such as those relating to short 
selling, puts and calls, when-issued trading 
employee stock options, redemptions of out 
standing stock 
more ot 
of 


Revenue about 


Revenue to security 


of a parent corporation by 
the subsidiary 
stock 


sons, the proceeds of whicl 


one or corporatiol < 


redemption from executors an: 
certain other per 
to be death taxes, stock of 
certain corporations liquidated in 1951, an: 
stock of “cegllapsible” corporations. The 
Revenue Act of 1951 eliminated percentages 
from the computation of capital gains and 
and introduced a 


The Technical Changes 


are used to pay 


ke sses, 


new deductior 
Act of 1953 extends 
the applicability of Section 112 (b) (7) of 
the Code, relating to the nonrecognition of 
gain in certain corporate liquidations, t 
liquidations occurring in 1953 


The 


transactions contained 


new complexities affecting security 


in these revenue acts 
combined 


1953 @ 


with those previously existin, 
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Transactions 


By SYDNEY A. GUTKIN 
and DAVID BECK 


Newark, New Jersey Attorneys 


line between capital and 


gain 


1come incredibly thin in 


Whether the 
it the 


many 


taxpayer falls on 


line rr the other depends 


m caretul planning and the proper execu 


ft every security transaction 


GENERAL CONSIDERATIONS 


capital gain 


and 
117 


le Chey prescribe 


provisions are 
in Section 


of the Internal Rey 


certain limita 


on the general rule 


exchange d, 


application ot the 
sold o1 


where property 1s 


ain or loss resulting therefrom is tax 

ode Sec 22(a) de 
nclude gains, profits and 
wages or 


vocations 


fines gross income”’ to 
income derived from 
compensation or from pro 
trades, business, commerce 
dealings in real or personal prop- 
from interest, rent, dividends 
the transaction of any business 
gain or profit, or gains or profits 
derived from any source whatever 
and (f) deal with the deductibility 
sustained by individuals and corpora 
respectively 


iries 
tessions, 
r sates or 
erty 
securit es or! 
‘arried on for 
ind income 


and also 


Sec 23(e) 
yf osses 
ons 


See Code Sex 


23 (ee) 


4 


A capital 
a)(1), as 


asset is defined, generally, by Sec 
being any property held’ by a 
whether or not connected with his 


business, except the following 


taxpayer! 

ide or 
trade, or 
would 


1) Stock in 
Kind which 


entory 


other 
properly be 


property of a 
included in in 


(2) Property 


tor sale 


held by the taxpayer 
to customers in the ordinary 
or business; 


primarily 
course of 
his trade 
3) Depreciable 
business 
(4) Real 
(5) A copyright: a 
tic composition; or 
i taxpayer 


erty: and 


property used in trade or 


property used in trade or business 
musical or ar- 
property held 


‘reated such prop 


literary 
similar 


whose efforts 


Security Transactions 


ible 
In order 


loss 


deductible 
limitations to 


and any sustained ts 


for these operate, 


however, a dual condition must be 


(1) the 
“capital asset” as defined in the statute, and 

» 
(2) 


im a 


met 


property disposed of must be a 


the capital asset must be disposed ot 


“sale or exchange.” Once these re 
quirements are met, the special taxing meth 


id provided by the statute comes into play 


When Are Securities Capital Assets? 
Vhe 


“oncept 


phrase “capital assets’ 


For 


ludes all classes of property unless spect 


is a simple 
all practical purposes, it in 


cally excluded in the statutory definition.’ 


Stock or securities are always capital assets 


inless they constitute the taxpayer’s stock 


othe 


in-trade or of a kind which 


property 


would be properly includible in inventory 
close of the 
held by 


to customers in the 


if on hand at the taxable year, 


rr unless they are the taxpayel 


primarily for sale ordi- 


nary course of his trade or business. Thus, 


stock or securities transactions of traders 


or their own account,’ and of investors, 


receive the favorable capital gains treat 


ment, while such transactions of dealers do 
not if the 


cluded in 


stock or the securities are in 


inventory or are held primarily 


tor sale to customers 


Whether a 


trader 


taxpayer 1S an investor of 


a dealer on the 
The 


dealey 1H 


yn the one hand, o1 
other, is a difficult question of fact.‘ 


line of distinction between a 
(6) Certain federal 


mental obligations 


state and other govern 
issued on or after March 1 
1941, on a discount basis and payable without 
interest at a fixed date not over a year from 
the date of issue 

* Commissioner v. Burnett, 41-1 usre { 9347 
118 F. (2d) 659 (CCA-5); Achille O. Van Sueten 
dael, CCH Dee, 11,113-B (BTA memo. op., 1940) 
See, also, Helen S. Pearson, CCH Dec. 12,481-B 
(BTA memo op., 1942) 

>The regulations define a 
merchant of securities, whether an in 
dividual, partnership or corporation, with an 
established place of business, regularly engaged 
in the purchase of securities and their resale 
to customers; that is, one who as a merchant 
buys securities and sells them to customers 
with a view to the gains and profits that may 
be derived therefrom The regulations further 
provide that taxpayers who buy and sell securi 
ties or hold them for investment or speculation 
irrespective of whether such buying or selling 
constitutes the carrying on of a trade or busi 
ness, are not considered dealers in securities 
111, Sec. 29.22(c)-5. See also I. T. 3891 
1948-1 CB 69 

For a discussion of some of these problems 
see John P. Allison, ‘‘Some Income Tax Prob 
lems of Security Traders, Proceedings of the 
Vew York University Fourth Annual Institute 
on Federal Taxation 


dealer in securities 


us i 


Regs 


907 





Mr. Gutkin is also professor of law, 


Rutgers University School of Law; and 
his coauthor, Mr. Beck, is 


assistant professor of law, Rutgers 
University School of Law. 


depend 
activity 
tend to 
established 
of a stocl 
tion oft 
dealers] 


parative ly 


Intentiol 


it eparat 


When Is There a Sale or Exchange 
of Securities? 


Article cited at footnote 6 


Vaughan Commissioner 36-2 ustc {§ 9446 


’ 
2d) 497 (CCA-2), cert. den. 299 I S. 606 


*See Carl Marks & Company, Inc., CCH Dex 

O71, 12 TC 1196 (1949); HE. Everett Van Tuyl, 
CCH Dex 16,995 12 TC 900 (1949) Stifel 
Nicolaus & Company, CCH Dec 17,284 13 4, > 
955 (1949) 


mon acceptatl 


or securities 


in consideratior 


mus 


meaning 
receipt oft 
i! transier; 


and a meeti 


Long-Term and Short-Term Gains 
and Losses 
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f the 


individual 


resent state 


dali 


] 
1OSs 


Lain O1 


transac 


il 


ng-term capital 


capit i] 


ror 


t-term 


trom 


I gTOSsS 


the 


ol 


are pro 
excess 


Pall, 
$1,000 


capital 
ict 
ome, and, it 
computed 
gains oO! 


deduct 


OMe 


may 


ine 


the 


capital 


may I 


s $500, 


$1,000 ov 


rm 

t-term 
from the 
$2,000, and 
$500, repre 


excess of ne 


by § §22(d) 
1951 Prior to the 1951 act 


fort} 1 to 


is imended Sec 


he percentages be 


wit 100 per cent of any 


the sale or exchange of : 


held for six months or less. anc 


Security Transactions 


1 


short 


(S1.0Q00) 
Che 
the 


long-term capital gain over 


term capital loss (zero) result under 


law would have been same. 


li 


prio! 


(3) the has net long-term 


taxpayvel 


$1,000 net short-term 
the 
the 


under 


capital gain ot! and 


like amount, deduction 


loss 


capital 
il] lowed 
excess is al } The result 
offset, 


iong-term gain 


W because required 


not 
present 


wil total whereas undet 


would have 


nto account at 50 per cent, the 


] 


been taken into 
the 
of 


would have 
taxpayel 
$500 to 


and 
] 


1tOSS 


alt er cent, 


account 100 4 


11 4 
would ! 


lave ad a capital 


al purposes 


long-term 
term 


taxpayer has net 


$2,000 and net short 
$1,000, the 
be 

Che amount actually taxed 

1 gain will be $500. Un 

per the gain 


into account and the 


deduction against 


50 per cent of the 


law, only 50 cent oft 


been taken 
cen fully offset 
$1,000 
this 


e disadvantage 


000 ld have | 
producing 
in situation, 


long-term 


rt 


has net 


and net she term 


$2,000 


$1,000, the taxpayer will 
ain by 
able to 


other 


| 
rill Capital ¢ 


term loss, and be 


$1,000 against 


: : . 
law, Only 3U per cent 


or $1,000, would have 


emaining 
to 


and 3 


peel 


$1,000 been 


used 
| 


bs 
income 
ites 


1 
« 


oper 
] 

elimimnat« 

bet veen 


saction 


Alternative Tax Computation 
W here 


axabl YCar, 


becomes 


Act 


Important 


nud of 1951 is 


cent of any n or loss where 


than 
by Sec 


the capital 
The 
to 


months 
(d) 


for 
amendment 

these 
L17(d) 


is held mors six 


299 
Mak 


He was 


percentages 
Se ind (e) 


eK l 


(e) 





such individual should 
nrst 


and 


that an taxpayel 


compute his tax at the regular normal 


surtax rates upon his net income, atter 


therein the entire amount ot net 


including 


less SU per I excess 


term capital gain 


capital gain 


of net lons Ove 1et short 


apital loss He should thereafter 


by com 


term < 


, 
make the alternative computation 


puting at the ul: rat . the 


tax on net 


ncome, reduced sunt eqtfal to 50 


per cent ot! the Oo net long 


term 


ort-term capital 


capital gyain ove! 
to which i flat 26 


then added, (In: 


cent of such 


ch as the new 


permitted und Section 23 (ee) 


leductior 


t the ( 


ode is not available 


to a corporate 


it reduces net income Dy the 


1 
ion 


taxpayer, entire 


excess of net term gain over short 


term capital loss, tl ax on such net income 


. ‘ sich 


mputed a gull: rates, and to 
excess, ) 


ot sucl 


the smaller tax 


ation is to prevent 
re } nt the actual 
long 


commonly 


amount term gains This has given 


rise to accepted notion that 


the tax long-term « ital gain trars 


upor 


actions is 26 per cent bhi 
accurate Rather, the tax upon such trans 


ictions may not exceed cent, and 


nm some instances, mav even less It 


the alternative 


noted that 


confined to 


should he com 


sutation is situations where the 


taxpayers net long-term capital gain ex 


ceeds the net short-term capital loss. Obvi 


uslvy, where there are 


loss¢ the amount 


capita ga 


ilternative 


e importance 


ransactions 1S ¢ 


] 
ent j iould 


d always be at 


areful timing will 


and that the 


mum I 1 ti ri Ul 


mind 
max! 


. t 
iereon May not 


exceed « per All 


pertaining 


consicde rations 


timing depend upon 


} 


the holding and the 


measurement 

Sec. 117(c) 

Under prior law taxpayers 
concerned with the timing of 
each dollar of short-term offset $2 
of long-term gain For example, a taxpayer 
who derived $1,000 of long-term gain, which 
was taken into account at 50 per cent, was in 
a position to offset the remaining $500 of long- 
term capital gain by $500 of short-term loss 
The elimination of differing percentages by the 
Revenue Act of 1951 has de-emphasized, but not 
eliminated, that type of planning and timing, 
since the result w« now be that the new 


910 


were greatly 
transactions be- 


cause loss 


yuld 


November, 


1953. °@ 


The index of measurement of the 
holding period is the calendar 
month or fraction thereof, 

rather than the number of days. 


importance imasmucl 


day mav convert a 


into a long-term on 


Determination of the Holding Period 


An accurate determination ot the h 


period of securities depends initially 


i proper ascertainment of the manne 


vhic! ie securities are acquired 


mianner Of acquisition important, 


holding period commences with 


rt acquisition in some instances 1d 


a date antedating the acquisition date 
ther cases Securities acquired by put 
fall the 


securities acquired by 


chase within rorme! classification; 


eitt, mbheritance, 


in a nontaxable exchange or distribution 


\ complex body of 1 


levelo 


vithin the latter 


summarized, has been ¢ 
Y ; ; te 


overing these and ther miscel 


kere 
ale 


icquisitions 


Phe 


iod 1S the 


index of measurement of th 


calendar month 


thereof, rather than the number 


Thus, the 
quire d by 


holding period of 
October 1 


Salti¢ 


securitie 
purchase on 


m November 1 of the 


calendar month, and similarly 


curities are bought on January 


on February 28 of the same 


} 


have been established by 


regard to 


rule S 


| 1 
with calculation 


ing period wl 


involved 


Calculation of Holding Period 


\ summary of the 


computation of the 


ties 1s as follows 
under Sec 
equal 50 per cent of the excess of 
$500, or $250, and the latter amount 
includible in income, as compared to 
includible under prior law. 

‘ Under the calendar-month computation rule 
a security sold on February 28 would be con 
sidered held for a month whether it was 
acquired on January 28, 29, 30 or 31 of the 
same year See I. T. 3985, 1949-2 CB 5] 

2 The rules referred to forth in I 
3985, cited at footnote 21 

See the article 


23(ee) would 
$1,000 over 
would be 
nothing 


deduction available 


are set 


also cited at footnote 6 
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Purchased Securities, Generally.—\W her« 
the securities are acquired by purchase, the 
general rule is that the day on which they 
acquired is excluded and the 
which they 


were day on 


were 


disposed of is included.” 


hus, if securities are acquired 


on June l, 
holding period commences on June 2 


the 


and a sale thereof on 


December 1 would 
result in a short-term transaction, since they 


would have been held ror not 


more thar 


six months 


Securities Purchased on Stock Exchange. 
When securities are acquired by purchas¢ 
the stock exc hange, the 


date 


date of pur 


hase is the when the 


purchase ordet 


is executed, not the date when the securi 
mes ¢ received by 


Conversely, 


purchaser or his 
date of their sale 
exchange 1 the date when the sell 
executed, ot the 


delivered b the 


The holding 


date when 


11 l 
seller or fis 


period accordingly, 
commences on the day atter the purchase 


order is executed and terminates on the 


This 
hol 


and de 


day trie selling order is executed 


rule applies even though intervening 


days may postpone payment tor 


livery oT 


securities under the 


prevailing 


custom ofl exchanges that 


delivery 
not required to be 
third full 
which the 
cuted In order to 


security 
and payment are 


until the 


made 
after the 
purchase or sale is exe 


business day 
date on 


realize a long-term 


capital gain, the purchaser of the securities 


should permit six months plus an additional 


‘I. T. 3287 
Weir, CCH Dec 
19-1 ustc § 9190, 


I. T. 3705 


1939-1 CB (Pt. 1) } 
16.412, 10 TC 996 (1948), aff'd 
173 F. (2d) 222 (CA-3) 
1945 CB 174 

The Bureau has a rule that a cash-basis tax- 
payer selling stock on a stock exchange on 
December 31 must report a gain derived there- 
from in the following year, at which time the 
taxpayer has actually or constructively received 
payment I. T. 3485, 1941-1 CB 240. This ruling 
refers merely to the accounting problem of 
when the gain is returnable and it would seem 
that it does not serve to extend the taxpayer's 
holding period 

26 Sec 117(h) (1); Regs 111 Sec 
(1952) Where partners transfer 
corporation for its 


ine: 2. 2 


29.117-4 
property to a 
stock in a Sec. 112(b)(5) 
nontaxable exchange, the holding period of the 
stock to a partner begins with the holding 
period of the property he gave up. The ques- 
tion then is whether the partner gave up in 
exchange for such stock his partnership in- 
terest or his interest in the assets of the 
partnership If he gave up his partnership in- 
terest, the holding period runs from the date 
of acquisition of that interest Thornley v 
Commissioner, 45-1 ustc § 9139, 147 F. (2d) 416 
(CCA-3), rev’g CCH Dec. 13,301, 2 TC 220 
(1943) If he gave up his interest in the 
partnership assets, the holding period of the 


Security Transactions 


two days to 


elapse between the dates of 


execution ol 


his purchase and sell orders 


Securities Acquired in a Nontaxable Ex- 
change.—The holding period of the prop 
erty surrendered upon the exchange is tacked 
on to the 
property 


period during which the new 


was held.* 


Securities 
change. 


Acquired in a Taxable Ex- 
In situations involving an exchange 
of stock for stock upon which gain or loss is 
recognized, the commencement of the hold 
ing period depends upon when the exchange 


Che 
later 


becomes a closed 


transaction. 
likely to be 


taxpayer 


con 


trolling date is not 


than 


that on which the received the 
} 
i 


new certificates, but it may, under certain 


circumstances, be earlier 


Securities Acquired by Way of Gift After 
December 31, 1920.—Th« 
begins date the 


acquired by purchase by the 


holding period 

wert 
donor, if they 
If they 


the basis tor determin 


with the securities 


are being sold at a gain are being 
at a loss, and 
ing such 
the eit, 


to the 


value at the date of 
the holding period dates back only 


os 


date of the gift. 


loss is thet 


Securities Acquired by Way of Gift Be- 
fore January 1, 1921.—The holding 
begins with the date of the gilt 


period 


Securities Acquired by Inheritance.— Thx 
holding period begins to run from the date 
of death of the whom the 


securities were acquired by way of inherit 


person trom 


stock is the same as the 
the assets to the partnership 
41-2 wstc § 9780, 124 F 

77 The date of receipt of the new securities 
was held controlling in EHdgar Stanton, CCH 
Dec. 9314, 54 BTA 451 (1936). aff'd 382 ust 
{ 9462, 98 F. (2d) 739 (CCA-7), where an attempt 
to advance the effective date by taking, tempo 
rarily, securities other than those finally to be 
received, was held ineffective, and in Case 1 
Commissioner, 39-1 ustc © 9481, 103 F. (2d) 283 
(CCA-9), where the facts were held not to in 
dicate a constructive receipt prior to actual 
receipt However, in Fordyce v. Helvering, 35-1 
ustc { 9155, 76 F. (2d) 431 (CCA of D. C.), the 
date when the taxpayer delivered his old stock 
to a depository and received a negotiable cer 
tificate exchangeable for new stock and cash 
was held controlling, rather than the later date 
when new stock and cash was 
ceived The court pointed out 
earlier date the contract became binding, the 
taxpayer lost all of his right to and control 
over the old stock, and at the same time had 
the unconditional promise to make delivery to 
him of the new stock and cash See, also 
Walter A. Edwards, CCH Dec. 3377, 10 BTA 39 
(1928): Special Ruling dated February 11, 1944 
A. R. R. 289, 3 CB 57 

* Sec. 117(h)(2): I. ’ 3453, 1941-1 CB 254 


holding period of 
Kessler vw. U. 8., 
(2d) 152 (CCA-3) 


actually re 
that on the 


911 





ance.” ven 


whet! 
elect to 


r the 


Vv: the 


date ol 


decedent's 


Securities Acqui 
Dividend. 


Phe holdir riod of the 1 


shares begins with the d: t receipt 


Securities Acquired as a Nontaxable Stock 


Dividend.— The | 


oldu 


io” me 
é k 


tl 


Securities Acquired in a Wash Sale. 
holding d beg witl | date 
original 


iod 


per 


Securities Acquired 
Distribution in Kind. 
deemed to | 


by a Partner 


_ 


ive been 


Effect of Short Sales, and Puts 
and Calls, upon the Holding Period 
W he re 


pmissioner 


{6-1 
Ogle v. Commissioner 
-A-2) 


Feder 


dd) 


Standard 


il 
ports, 


Sec. 117(h)¢ 

Sec. 117(h)(4) 

Letter Rulins 
February 25, 1948 


Sales it 


' 
) 


Internal 


912 November, 


securities ( y¢ 


xecutors 


red as a Taxable Stock 


Revenue 


1950 


ing 


act introduced specific rules 


concer! 


al short sales which limit the freedon 


maneuverability 


enjoyed 


which taxpayers 
In this 


should al 


Short Sales. 


ment 


as a 


immediately 


| 1 


resul 


property 


lefined in Secti 


taxpayel 


two rules, 


XII-1 
169 Se 
15,457 
165 F. (2d) 
0, Sec. 211 
29.117-6 
17.018(M) 
16 


Lehman 


-H 


aff'd 48-1 uste ‘ 


Dec 
9121 
Act of 195 
111, Sex 
CCH Dec 
footnote 
"B 81 


Ac 


Revenue 
: 
I 


eg 


Ss (1952) 
8 TCM 546 
also I D 


er 


, 
J 
See 


1952-2 ¢ 


Kl 


ne 


amending 


Revenue of 1951 


1953 
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Rule (1) Any 
the short sale is, under the provisions of 
Section 117 (1) (1) (A), 
term capital gain. 
without 


gain upon the closing of 
considered aS a 
This rule applies 
when the 


snort 


regard to property actu- 


illy used to close the short sale was acquired 
100 shares of 


share on February 1, 
$16 per 


Example: A taxpayer buys 

X stock at $10 per 

100 

and closes the short 

100 

February l to the lender of the 
t 


he 


sells short share on 
August 


bought on 


shares at 


July 1, sale on 


, Ss 


by delivering the shares 


stock used 


1ort sale Since 100 shares 


held by the taxpayer 


the date short sale for not 


more 


than six months, the gain of $600 upon the 


rule (1), 


+ 


ransaction is, by application of 


rt-term capital gain. 


(2) Che holding such 


identical 


period ot 
pre perty 1S considered 


begin on the date of the closing of the 


sale, gift, 
property, 
several 


hort sale, or on the date of the 
such which 
first. If 


substantially 


other disposition of 
date 
operty 


short 


occurs quantities 


identical to that 
were acquired at different times, 
not more than six months prior to the 
I closing thereof, 


rt sale and prior to the 


rule applies to such property in the 


the dates of its acquisition 


Example: 
\ stoc k at 
short 


\ taxpayer buys 100 shares of 
$10 per 
100 sh 


1, closes the 


share on February 1, 
sells at $16 per share on 
July August 1 
ith 100 shares of stock purchased on that 
$18 pet sells the 100 

stock February 1) 
per share on August 2, The $200 
+] 


' 
c.o0sing oft ne 


lares 
short sale on 
, 

snare, and 
(purchased on 
SiR 
sale is 


upon the short 


rt-term capital loss. By application of 
(2), the period of the 
on February 1 is 
n August 1 


short 


holding stock 
considered to 
(the date of the 


the $800 gain upon the 


closing 
sale } 


stock is, therefore, short-term 


such 


third Section 117 
wherever property 
that sold short 


taxpayer on the date 


rule, set forth in 
1S applicable 
substantially identical to 
has been held by the 
the short than six months 


sale for more 


; 
In such case 


Rule (3).—Any loss upon the closing of 
sale is, notwithstanding the pro 
Section 117 (g) (2), considered 
as a long-term capital loss. This rule, like 


rule (1), applies without 


the short 


visions ot 


when 


regard to 
the property actually used to close the 
hort l 


was acquired. 


Security Transactions 


Example: The buys 100 shares 
of X stock at $10 per share on February 1, 
sells short 100 shares at $16 per share on 
September 1, sells the 100 shares of stock (pur 
chased on February 1) at $18 per share on 
October 1, the 
October 1 with shares of stock pur- 
chased on that at $18 per share. The 


$800 gain upon the sale of the stock bought 


taxpayer 


closes short sale on 


100 


date 


and 


long-term 
taxpayer had held 
date of the 
months, the 


on February 1 is, of course, 


capital gain. Since the 
100 shares of X 


short 


stock on the 
sale for more than six 
$200 loss upon the closing of the short sale 
| rule (3), long-term 


is, by application of 


capital loss. 


Rules (1) and (3) do not 
much of the property 
in quantity the substantially identical prop 
erty described in Section 117 (1) (1) and Sec 
tion 117 (1) (2), 


(2) apply to so 


apply to so 
sold short as exceeds 


respectively; nor does rule 

much of the substantially 
identical described in Section 117 
(1) (1) as exceeds in quantity the property 
sold short. 


property 


Example: Th sells short 100 
shares of X stock at $16 per share on Feb 
ruary 1. He buys 250 shares of the 
March 1 at $10 per 
latter until 


than six months) 


taxpayer 


same 
and 
September 2 
100 
sale made 
identi- 
cal property was acquired by the taxpayer 
the short was 

$600 gain is short-term capital 
gain. The holding period of the remaining 
150 shares is not affected by Section 117 
(1), since to that extent the substantially 
identical j 
the pr 


stock on share 


holds the stock 
when shares 


short 


(more 


are delivered to close the 


on February 1. Since substantially 


alter sale and before it 


closed, the 


property exceeds the 


sold 


applic ation of the 


quantity of! 


yperty short 


In the three rules, the 


term 


“taxpayer” “taxpayer or his 
the 


ide n- 


means 


spouse.” As a result, if the spouse of 


taxpayer holds property substantially 
tical to that sold 

the three rules apply to the same extent as 
if such substantially identical property were 
held by the taxpayer 


rules do not so 


short by the taxpayer, 


However, the three 


apply where the taxpayer 


and his spouse are legally separated under 


a decree of divorce or of separate mainte 
nance, 


No general 


identical property” is 


“substantially 
this 


definition of 
given in section, 


since the term is to be applied in accord 
each 
this 


Section 


913 


ance with the actual circumstances of 


As applied to 


many 


transaction securities, 


term has fo1 years 


bee n in 





118 of the 


decisions 


Code, and 


various rulings and 


have been made which will, in 


applicable to the pro 
The 


“sub- 


general, be equally 


visions of this proposed amendment. 


regulations provide that the phrase 


17 y°? 1 17 | ] 
stantially identical shall not be applied 


to securities of different 


corporations (ex 


cept in special situations as, for example, 


the securities ot predecessor and Ssuccesso! 


corporations in a 


reorganization), nor, in 


general, to stock of 


pi eterre d 


compared with common stocks 


bonds as 
4 


However, 
in spec ial 


ferred 


whe re pre 


Si] } S 
if da | 


situations, 
stock « nds are convertible int¢ 
common stock of corporation, the 
relative values and pri hanges may be 


so similar as to make them subst: 


identical to the common stock 


Put-and-call transactior 


Code 


Puts and Calls. 


come within the provisions ol the 


which relate to “privileges or option 
buy or sell property.” uts and calls 
in themselves, may be bou 


and sold 


The purchase of a put 
thereof the 


gives the buyer 


right to put or sell to the ven 


dor thereof certain 


stock at a certain price 


within a designated period. The purchase 
price of a put is generally fixed at a few 


points helow the 


stock 


market for tl 


call 


current r 


gives the 
buyer thereof the right to call or buy from 
therecf 
tain price within a designated period. 
purchase 


purchase of a 


the vendor stock at a cer 


The 


gene rally will be 


certain 
price ola call 
fixed at a few 
market for the 


points above the current 


stoc k 


Example: Suppose that stock X is sell 
ing at 80. For $200 an investor may be 
able to buy a put for 100 shares at 77, good 

for $100 he 
buy a call at 83, 
stock 


] 


for 30 days, o1 may be able t 


good for 30 days 


declines in value 


below 77, the h 


111. Sec. 29.117-10(c) 
: 117(g)(2); I. T. 2858, 
Batter, CCH Dec, 10,000, 37 
dismissed (CCA of D. C., 1938) 

” Sec. 117(g) (2) 

11. T. 3835, 1947-1 CB 53 

“1. T. 2266, V-1CB13 

* An effective extension of the 
could easily have been 
the Revenue Act of 1950, if the security holder 
purchased a put expiring after six months from 
the date of acquisition of the stock. 

Example: A owned 100 shares of stock pur 
chased 5 months previously at 80, currently 
selling on the market at 90. Immediate sale 
would result in short-term gain. He could pay 
$200 for a put at 87, good for 30 days 


XIV-1 CB 147 
BTA 667 (1938), 


holding period 
accomplished prior to 


His alternatives were as follows 


914 November, 


1933 °° 


of the put will exercise it. 
83, the holder of the 


If it rises above 
call will exercise it 
Gains and losses, attributable to the fail- 
ure to exercise puts or calls, are short-term 
Where the put 


exercised but is 


capital gains and losses." 
or call is not allowed to 
lapse, the vendor has a short-term capital 
in in the amount received by him, which 
may be taken into account only in the year 
The 
buyer has a short-term capital loss in the 
amount he 


gain 
the failure to exercise becomes final 


paid for it, regardless of 
long it was held 

Where the put or call 
amount received by 
reduction in the 


is exerci 

vendor constitutes 
basis 

which the 


is exercised for the pose of determining 


securities with 


capital gain or loss amount paid by 
a put is added to the cost o 
other basis of the 


which the 


the buyer Io! 
securities with respect to 
option is exercised for the pur 
pose of determining capital gain or loss.* 
he rules do not apply to amounts 
from the calls 


ordinary ¢ 


rece1lved 
sale of puts or 


dealers in securities in the 


written by 
ours 
of their business 


Under Section 117 (1), the 
a “put” or other 


Acq UIsitic n 
option to sell property 
i fixed price is considered 
and the 


of failure to 


as 
exercise Or expirat n 


exercise) of such option 


considered as a closing of such short sale 


MISCELLANEOUS TRANSACTIONS OR 
SITUATIONS INVOLVING SECURITIES 


‘‘When-Issued"’ Trading and Contracts 


Although the term “when-issued” is used 


generically to apply both t 


Securities 
bought and sold on 


issued 


“when, as, and if 


1 
} 


basis as well as to t 


ie purchase 


and sale of “when-issued” contracts, there 


iS a distinction between the transactions 


| 
mind 


hich sh De kept i! 
(1) If the stock fell ould de 
liver his shares toward the end of the 30 days 
and collect $8,700 He would have had long 
term gain of $700 less $200, or $500, and only 
50 per cent of this would have been taken into 

account for purposes of taxation: or 

(2) If the stock did not fall below 87, he 
could permit the put to lapse and be $200 out 
of pocket Thereafter, he could sell the stock 
on open market at 91. His long-term gain would 
have been $1,100 and his short-term loss $200 

The net result was that 50 per cent of the 
long-term gain was taken into account ($550) 
reduced by $200 short-term loss, and $350 was 
included in gross income. 

“ This does not, however, apply for purposes 
of rule 3, hereinabove set forth See 
Finance Committee Report No. 2375 
2d Sess., p. 87 


below 8&7, he 


Senate 
Sist Cong 
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“When-Issued” 


“when-issued” 


Trading. — Trading in 
securities is carried on by 


the execution of contracts for the purchase 


and sale of new securities not yet in exist- 


ence, at specified prices, “when, as, and if 


issued.” ® 


“when- 
incident to a plan 
a corporation, provid- 
new 
rr outstanding 


[rading in securities on a 
basis is usually 
anization of! 


uance ol 


i¢ ISS 


securities in 
securities, and 
nonexistent new securities 
“‘when-issued” se- 
but merely 


stor k, 


issued.” If 
consum 


6004 
when 

ea 
a stockholder 


make Sa 


yntaxable, 
the exchange 


1 
Oo! toss on 


ck is measured 


“wher | 


period of tl ( include 


ith shares were 


A contract to 


stock is a capital 


“When-Issued” Contracts. 
sell ‘“‘when-issued” 


1 


(except in the dealer), 


from the security itself, 


hands of a 


; 


and ipart 


Sale of the contr 


act, the cap! 
apply. The 
starts when the contract is 
terminates upon its 
ther disposition such as in a 


gain and loss 


| olding 


provisions 
per 10d 


xecuted and 


sale or 
taxable ex- 
If a buy contract is performed, so 
securities contracted 


*hange 
that the for are 


pur- 


* I. T. 3721, 1945 CB 164 

* See Lewis K. Walker, 
BTA 640 (1938). 

“7 See Fleda F. 
1 TCM 777 (1943). 


CCH Dec. 9600, 35 


Iverson, CCH Dec. 13,067(M), 


Security Transactions 


chased when actually issued, the holding 
period of the contract is not tacked on to 
the holding period of the securities.“ The 
entry into the sell stock o1 
securities treated as a 
short 


contract to 
“when-issued” is 
and the such 
contract or the assignment thereof for value 
is considered as a 


sale performance of 


closing of such short 


sale.” 


Where there is a combination of buy and 
sell « yntracts, no realized 


gain or loss is 


if an individual, after buying or selling 


sells 


“when- 


“when 
or buys the same 


securities on a issued” basis, 
securities ona 


issued” unless 


the reor 
Under these 
closed 


and until 


basis, 
ganizatiol 1S 


consummated. 


circumstances, there is no transaction 
Upon consummation of the 


and the 


reorganization 


acquisition of the stock by 


new 

individual pursuant to his buy contract, 
; il 

st i 


W here indi 


a “when-issued” buy and 


pursuant to his contract, 


realized. 


contract entered into 


ach contract is 
capital asset upon 
sale ot botl ntracts to 


vidual 


indi 
differ 
consideration received for 


+} 


the consideration 


another 


Gain or loss would be the 


paid. 


made for 
under a con- 
Where an individual pays another to 


cases, 


payments 
the assumption o!f a 


are 
liability 


ty + 


dACl 


assume the former’s rights and obligations 


undet issued 


buy or sell contract, 
capital 
measured by 
contract is held. 
money 


iormer 18 a 
d 


Md 1s 


loss 
the 
V here 
another 
under a 


of time the 


individual receives from 
o assume the latter’s obligation 
1 ” 11 
when-issued” sell 


contract, such 


amount 


1 
does not c¢ 


ynstitute ordinary 


income at the 
receipt, but it is a factor to be 
considered in 
loss derived 
out or 


time ol 


ultimate gain o1 


contract 1s 


determining 
when the 
voided. 


carried 


If the contract is carried out, the tax 
payer has capital gain or loss, and the hold 
ing period is measured by the length of 
tinie he held the stock before delivery un- 
the contract to sell. If the reorgani 
zation is not consummated and the contract 


is voided, he 


der 


has ordinary income as of 
the time it is established that the reorgani 


zation will not be consummated.” 


*See Senate Finance Committee Report No 
2375, cited at footnote 44, at p. 87 111, 
Sec. 29.117-10 

I. T.. 3fai 


Regs 


cited at footnote 45 





The “first-in, first-out” rule, hereinafter 


considered, is not applicable to stock 


pur 
chased on a 


“when-issued” 


basis, because 


the buy contracts are all 
date 


pursuant to 


settled on the 


settlement shares 


and the received 


such contracts are received 


simultaneously However, if the stock re 


ceived on the settlement date pursuant to 


the buy contracts is not properly marked for 
identification ] 
to the 


purposes, 
“first-in, 
applied and the 


settle trie sel] 


then a rule similar 
should be 


stock 
ould be 


first-out” rule 
used t 
charged 


against the acquired put 


Suant to the aril buy ontracts.” 


Wash Sales of Stock or Securities 
W he rT 


securities art 


substantially identical 


acquired by pur 


ible exchange within 30 days betore 


after their sale 


upon the 


other disposition 


1 
ioss 


s not deductible 
income tax ) I} | 


Hl rul covers 


contract acquisition ot! 
substantially identi 


[he rule does 1 
apply, however, to individual traders, or t 


dealers whether 


individual 
For example, 1 , an ini Oo mm Janu 
ary 1, 1950, bought 


sold the stock on 


$5.000 and 
1951, at the 
would have sus 
If, on 

substantially 
$3,000, the n 


December 15, 


market price of $3,000, he 


loss of 


tained a 


1952, he 


$2,000 January 
purchased 


securities tor 


identical 
effect is that 
taken his loss 


he has while still 


his stock Such loss is 


retaining 
disallowed Phe 
same result would 
of substantially 


place 


obtain if the purchas« 


identical taken 


securities had 
within 30 days prior to the sale 


Substantially Identical Stock or Securi- 


ties.—Although thers 
Code ot 


is no definition in the 


as to the 
meaning of the phrase, court and adminis 
trative ] light 


securities 


applicable regulations 


interpretations have thrown 


thereon. Generally, the 


must be the 


stoc k or 
same in all important respects 


For example, and yoting 


trust certificates representing common stock 


common stock 


I. T. 3858 
' Sec 118 


1947-2 CB 71 
Regs. 111, Sec. 29.118-1 As to 
the security for a bona fide sale, see Dyer 1 
Commissioner, 35-1 ustre { 9077, 74 F. (2d) 685 
(CCA-2), cert. den. 295 U. S. 586 (1935); Du 
Pont v. Commissioner, 41-1 ustc £ 9299, 118 F 
(2d) 544 (CCA-3), cert. den. 314 U. S. 623 (1941) 
2 As to who art traders, see Sol H. Morris 
CCH Dec 10,114, 38 BTA 265 (1938) as to 
dealers see Donander Company, CCH Dec 
8285, 29 BTA 312 (1933) 
Margaret E Kidder, CCH Dee 
BTA 59 (1934) 


916 


8466 


November, 


1953 @ 


have been held to be substantially identi 
cal, as were Series A and Series B deben 
only differences between the 
were the 
the amounts to be 


| 


he othe 


tures, where the 
two 


issues dates of and 
redeemed annually.” QOr1 
hand, common stock with 


Class A 
found not 


issue 


voting 


power and 


without 
to be substantially 
as were bonds of the 
differing 
interest 


stock voting 


power were 


identical,’ same cor 


poration with respect to interest 


rates, 


payment dates and dates of 


issuance and maturity 


Stock and Securities.—Although fo: 
part, the | 


usual definitions of the wor 


most 


‘stock or securities” 


prevail, the word 


has been expanded to includ 


“securities” 


commodity futu contracts and 


juently contracts for “when-issued 


const 


securities 


Acquired by Purchase or Taxable Ex 


change. This phrase implies that any 


acquisition by gift or inheritance, or 


any 


exchange upon which the amount of gan 


11 


or loss is not recognized, would tall out 


side the operation of the sectior1 


Within 30 Days Before or After.—|! 
concept 1s reterred to 


day period, 


as thi 


“sixty-one 


during which any of the con 


templated transactions will be within the 
, 


rule.” 


Sale or Other Disposition.— Ih: 
sity for a “sale 


neces 
or other disposition there 


I is clear from the statute 


Related Taxpayers. 
rule apply to the 
stock or securities by different but 


taxpayers’: 


Loe s the 
purchase 


relate a 
' 


In the case of a husband and 
filing separate I 


1 


wile peel 


returns, it has 
stated that the wash-salk 


operate to disallow the 


provisions do not 
loss mcident to the 
purchase and sale of the 
Ot course, the 
own 
curity 
hle a 


identical security 
spouse must use his or he 
and may not 
from the 


joint 


funds purchase the se 


Where the 
and the wife makes re 
purchase with her own funds, there 
authority for 


other. spouses 


returt 


is early 
permitting the deduction of 


the loss.” 


‘I. T. 2778, XIII-1 CB 79 
I. T. 2585, X-2 CB 182 
®G. C. M. 21496, 1939-1 CB 169 
* Trenton Cotton Oil Company 1 
sioner, 45-1 wstc § 9163, 147 F 
rehearing den. 45-1 ust« 
(CCA-6) 
* Regs. 111, Sec 
%* Cf. Frank B 
BTA 894 (1932) 
” See Trading 
pp 917-918 
See Gummey, 


Commis 
(2d) 33 (CCA-6) 
| 9224, 148 F. (2d) 208 
29 118-1 

Gummey, CCH Dec. 7719, 26 


with Related Persons at 


cited at footnote 59 
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Gummey case was de 
held that, for 


a joint return must be 


Howeve r, Since the 


cided, the Supreme Court has 


certain purposes, treated 


is a return of a single taxpayer,” and it may 


be questioned whether this 


early au 


rity 1s sound in the light of the 
the late: 


rationale 


decisions The rule has been 


applied to a sale by an individual when the 


repurchase was made by 
rporations.™ In the 


his wholly owned 


same vein, the Com 


missioner has determined that the 


wash-sak 


apply to losses, sustained by a 


where one 


partner purchases sub 


stantially identical stock or witl 


securities, 
within 30 days 


by the partnership.” 


is own individual funds, 


re or aiter the sale 


Basis for Wash-Sale Stock or Securities. 
In the determination of basis for gain o1 
ss, tne wash sale loss, whicl 1S 


118, 


nonde 
ictible under ection is added to the 


asis of the newly acquired stock or securi 


caused the dis 


date 
securities pur 


the purchase of which 


4 
illowance In determining the basis, 


holding period of the 


d in connection with the wash sale is the 


icquisition of the original 


I securities 
mpl Suppose that X 


of the Z stock on January 1, 


P1/ " a be 
$10,000 The 


bought 100 
1940, 

declined, and X sold 
January 1, 1948. On 
100 shares ot Z 
loss was $2,000, and is 


market 
$8,000 on 
1948, X 
$8500. The 
disallowed. The 


$10,500: 


em 1 
January 10, bought 


stock for 


basis of the new stock is 
and the 


1940 


holding period runs from 
January 1, 


Identification of Securities. 


may result tro 


tax Savings 
} 


lentincation ot 


le may not be 


securities 


appli abl 


securit 


y purchased within 30 di 


nerely because the seller owns an 


purchase d mo 


the Same security 


30 davs before the sale. if the securitte 


properly identifiabl 

Example Assume that X 
shares of Z stock on January 1, 
100 shares of Z 


On January 10, 


1006 
and 
1948 
sold, at a loss, the 
1948 Vhe 


bought 
1940, 


stock on January 1, 


1948, X 


stock bought on January 1, loss 
Helvering 1 
S. 189; Taft 1 

311 U. S. 195 
Shoenberg 


Janney, 40-2 


Helvering, 


ustc { 9827, 311 


10-2 ustc © 9828, 


Commissioner, 35-1 ustrc { 9333, 
(2d) 446 (CCA-8) 

“See Special Ruling, signed by E. I. Me 
Larney, Deputy Commissioner, dated October 
11, 1946 

Secs. 113(a) (10), 11 
% Regs. 111, Sec. 29.2: 


* Helvering 1% Rankin, 35-1 
S. 123 


7T(h) (4) 
2(a)-&8 


‘ 
wUSsT¢ 


Security Transactions 


is deductible if X can sustain his burden of 
proving that the stock sold was the lot pur 
chased on January 1, 1948. It, however, it 
could be shown that on January 10, 1948, he 
sold the stock acquired in 1940, the 
would be disallowed because on January 1 
1948, within 30 days of the sale, he pur 
chased the 


loss 


identical security 


“First-in, First-out’’ Rule 


\ proper identification is of the utmost 


importance. The regulations provide that if 
sold lots 
purchased at different dates or at different 
prices, and the identity of the lots cannot be 
determined, the 


ot a corporation are trom 


stock sold shall be charged 


against the earliest pur hases of such stock.” 


his is 


commonly known as the 


“first-in, 
first out” rule 


The best way 


to identify lots of stock ts 


Dy cert numbers 


stock 
bi ( yker 


incate 


Obviously, this ts 


impossible if the is held in a margin 
; 


account with a Everything is in a 


“Street merely a 


name,” and a customer is 
which 
this 
identifies 


broker to 


t numerous certificates in 
customers have an interest. In 
a taxpayer sufficiently 
rt Stor k il he 


sell the lot bought on a 


instructs the 


particular date and 


at a particular 


W here the 


certificates to the 


price 
taxpaver tt! I his stock 


NOME? or 


StO¢ k 


Nalli¢ ot a 


turns them into the company in a 


held that if he 


certificate numbers 


split-up, it has been keeps 
records ot his and on 


ords matches the lowest-numbered 
certincate the 


likewise 


tnose rec 
new 


with 


and 


lowest-numbered 
old certificate, matches the 


remaining certificates in numerical 


he preserves identification.” \ 


orde A 
stockholder: 


may similarly identification of 


preserve the 


lots where he receives stock ot a new cor 


old 


reorganization.” 


poration in an exchange of his 


Stoc k 


pursuant to a tax-ire¢ 


Trading with Related Persons 


The Code provides for the 


from the 


disallowance 


ot losses 


sale o1 exchange of 


property (including stocks 


and securities) 


*® Robert E 
1229 (1936) 

6° Bloch v. Commissioner, 45-1 ustrc § 9230, 148 
F. (2d) 452 (CCA-9) But note this anomaly 
If identification is not preserved in this situa 
tion, the courts have ruled the first-in, first-out 
rule to be inapplicable Instead, the cost of 
the old stock is averaged to find the cost of the 
new and only one lot of new stock results 
Commissioner v. Von Gunten, 35-1 uste © 9306 
76 F. (2d) 670 (CCA-6) 


Ford, CCH Dee. 15,034, 33 BTA 
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A stock dividend is a distribution 
made by a corporation to its 
stockholders of its own stock. 


between 
provisions 
ling provision 
prin ipl 


bona fide 


? 


ain transacti 


itions, more than 50 
vhich is owned, directly 


the same individual 


a personal 
company rsonal holding « 
pany durit he year preceding the transaction 


t 1 lation e corporation) ;™ 


{ xceT 
N p 


fiduciary of any 
two trusts created 


fiduciary and 


ownership of 
provisions, the 
vned directly 


rovides thi tock « 
rr indirectly by orporation, estate, 
d as owned 


stockholders, 


} 


partnet msidere 


ship or 


proportionately by or for the 
partners or beneficiaries, and that an in 
™ The disallowance of loss applies to the sale 
of property other than securities Lewis L 
Fawcett, CCH Dec. 13,746, 3 TC 308 (1944), 
aff'd 45-1 ustc {§ 9306, 149 F. (2d) 433 (CCA-2) 
Sec. 24(b) Regs. 111, Sec. 29.24-6 See 
Sees. 23(e), 111, 112(a) 
24(b) (1) (A), 24(b)(2)(D) 
relationship may not 
son-in-law Walter 
14,27 i TC 470 (1944) 
"§ Sec. 24(b)(1)(B) 
™ Sec. 24(b)(1)(C) 
™® Sec. 24(b)(1)(D), (CE) and (F) 
® Sec, 24(b)(2). In Hosch Brothers Company, 
CCH Dec. 13,741, 3 TC 279 (1944), losses were 
disallowed upon sales between a corporation 
and two brothers who were minority stock- 
holders Each brother's interest was construc- 


918 


? Secs The family 
be expanded to include a 


Simister, Jr., CCH Dec 


November, 1953 ® 


deemed to ow1 


indirectly by 


he basis to the 


even thoug! 


It has been held th: 


ld securities at a lo orporati 


of whose stocl was owned 


the loss was not deductible 


Ip and eat partnet! 


o deduct his share 


tances is to be disallo > 


payer's advantage to have it ad 


other 
interest of their 
been held that mere 


tively increased by the interest of the 
brother, and by the entire 
father However, it has 
co-ownership of property does not make stock 
holders partners or joint venturers Hallbrett 
Realty Corporation, CCH Dec. 17,810, 15 TC 157 
(1950) 

7? Sec. 113(a). 

™% Commissioner v 


Whitney, 48-2 ustc { 9354 
169 F. (2d) 562 (CCA-2); rev’g on this point 
CCH Dec. 15,784, 8 TC 1019 (1947) 

” Homes Beautiful, Inc., CCH Dec 
6 TCM 683 (1947). 

%® McWilliams  v. 
{ 9289, 331 U. S. 694 

81 See Kohn v. Commissioner, 46-2 ust 
158 F. (2d) 32 (CCA-4); McWilliams v 
sioner, cited at footnote 80 
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15.873(M) 
Commissioner, 47-1 


{ 9393. 


Commis 





r Sectio1 inasmuch as the amount 


disallowance added to the basis of the 
] in the 


24 (b) 


This is not so 


wed under Section 


rchased 


s a distribution 


made 


its stockholders of its 
: , 


lividend constitutes tax 


stockholder where, as a 


stock, the stock 


interest in ft 


alter 


tormer interest ( 
l 


lifferent 
on 
to be 


vidend would seem 
l 


ividend is paid, the 
stockholder is 
} 


nis tormet 


Background. rules 


' , 
deve oped only 


Wer©re 
ot stoc k divi 


cases presented to the 


rst such 


cas¢ 
hich held 


*$ common 


kholders 


was 
that a 

stock 
¢ Was 


ig of the Six 


ase was inter 


stock dividends 
is meaning was 
revenue acts. 
ner v. Macomber, in 
that a divi 
received by a holder 


both 


urt held 


(there being com 


stock outstanding) 


Was 


e stockholder an 


which his for 


1 1 
| rie 1aW Was 


to 


permit 
dividend to the extent 


ithin the 


taxation oO! 


if it constitl ed 11 ome W 


Ame 


meal 
dment 


} the Sixteet! 


1 


Basic Rules.—T} foll have 


rules 


Sec. 29.115 
(1920) 


36-1 ustc § 


© 29 
OL 


+ Koshland 1 Helver 
141 
Helvering 1 


S.. S71 


189 


ng, 9294, 298 
S 
Griffiths, 43-1 ustc 9 


Macomber, cited 


9319 
at 


318 
Eisner 1 foot- 

He h 
S. 604 


ar 


ering Sprouse, 43-1 ustc { 9363, 318 


Strassburger Commissioner, 43-1 
604 
Helvering, cited at footnote 84 


would obtain where a dividend 


uUsTé 
| 9363 

8 Koshland 1 
The same 


318 U.S 
result 


Security Transactions 


standing at the date of declaration only on 


class of stock (common) ;™ 


(b) The dividend is nontaxable if it con 


sists of stock, paid to 


holders 


and 


nonvoting common 
and 


outstanding 


of voting nonvoting common, 

the date of 
stock, that 
is, voting common and nonvoting common; 

The dividend is nontaxable if it con 

} 


sists ol newly created 


there is at 


declaration more than one class of 


Cc) 
nonvoting preferred 
stock paid to t sole owner of all common, 
and the 


declaration one class of stock (common) ;™ 


ne 


ot 


there is outstanding at date 


and 
(d) The 
common 


| 
the 


dividend is taxable if it consists 


stock, and there is outstanding 


date of 


o! 


at declaration more than one 


and 
ot 


class of stock, for 


preferred, and _ pr 


stockholders 


different 


example, common 


oportional interests 


after the distribution are 


esset 


tially interests.” 


Me re 
added 


standing 


trom tormer 


| 
recently, a further 


refinement 
tI ere 


Was 


in a situation where were out 


voting Class 


\ stock, pre ferred as 
liquidation, and non 
After 
ind 


and 
voting Class B 
the Class A 
of 


to dividends on 
satisfaction of 
pret 
Class B stock, both classes shared 


stoc k. 
preference a secondary 
erence 

nately in dividends and on liqui 
Some stockholders owned both classes 
\ stock dividen 


class 


1 


k; others only one 


declared 


r cent of each was 
‘Tax Court 
dividends taxable, stating that the 
the dividends the 


( lass ot stoc k 


id paid by the corporation The 


to make 


was 


interest Of each 


proportionate 
different from what it was before 


The Class A stockholders had greater pret 


essentially 
the Class B Stockholders had greater 
The of the stock 
Tax Court, 


erences: 
divi- 
to 
\ stock part of the interest 


result 
the 


handicaps 


dend, accor 


was 


transter to ( 


ass 


» 80 


previously inherent in Class B 


he Seventh Circuit Cou 


held that the dividend was not tax 
stockholders holding an equal 

both ( The 
had 


in the cor 


centage ot lasses of stock 


that stockholders 


proportionate 


court reasoned such 


the same interest 
of preferred stock is declared on commen, there 
being outstanding common and similar preferred 
stock. G. C. M. 25063, 1947-1 CB 45. However 
a dividend of junior preferred on common would 
seem not taxable See Rabkin and Johnson, 
Federal Income, Gift and Estate Tazation, 
Vol. 1, Sec. 21.08 But see Albert EF. Smith, 
CCH Dec. 10,558, BTA 80 (1939), remanded 
for determination basis, 107 F. (2d) 1020 
(CCA-6, 1939) 
® Rdwin L. 
136 (1951) 


39 


of 


Wiegand, CCH Dec. 17,462, 14 TC 
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poration before as well as after the dividend, 


and that there was no over-all alteration in 
their interest in earnings and on dissolutior 

The court disclaimed dealing 
stockholders 


of stock in exactly pro 


specifically 


with the rights of 


who did not 
own both classes 
portionat As to stockholders wh« 
bot} 
Third Circuit Court ot 
Appeals at first affirmed the 


lax Court, but, 


amounts 


did not own the same percentage of 


classes of stoc k, the 
decision of the 
in a superseding opinion, 
reversed it.” The court held that no changes 
were effected in the 
stockholders, 


strict legal rights of tl 
nor were thei 


interests affected 

The 
Court involving 
dends are ( P 
Schmitt.” 


and his 


nt ] 


most rece decisions by the Tax 


the taxability of stock divi 
Chamberlin and Joseph | 
In the former case, the taxpayer 

wile } 


} 


ly all the 


substar (ial 
a corporation which had a 


owned 
common stock of 
large accumulated surplus. The surplus was 
liquid and the corporation feared the im 
position of the Section 102 penalty 


Accordingly, in pursuance 


surtax 
of a prearranged 


} 


plan with insurance companies, a pt rred 


stock 


stock 


dividend was issued on the commor1 
sold to such 


pre lerre d 


and immediately insult 


ance 
to be 


and 


companies The stock was 


available 
pe riod 
alter the 
The taxpayer claimed that the situation was 
controlled by 


dividend of preferred on common, with only 


redeemed out ot earnings 


profits over a of years begin 


ning one yeal date of 


issuance 


Strassburger, where a_ stocl 
common stock outstanding, had been held to 
that the 


companies Was a Cap 


be nontaxable, and gain on. the 


sale to the insurance 


ital gain. The 


Commissioner contended 


and the Tax Court found, that, in es 


divi- 
that 
the issuance of the preferred dividend lacked 


transaction taxable 


distribution, its 


sence, the Was a 


dend theories being 


business purpose and that the real purpose 


of the issuance was to get the proceeds from 
stock 


Schmitt case, 


| ehren, as ol 


hands of the 
In the 
and 
ficers of Wolverine Corporation, contracted in 


the sale thereof into the 
holders as capital gain 
the petitioners, Schmitt 


1937 to buy 1,486 shares of its capital stock 
Dora Green pursuant t 
adopted. Pursuant to the 
agreement, Wolverine paid $338,991 out of 
Wol 
verine paid no cash dividends during the 
period of 1937 to 1947. Schmitt and Lehren 


for it from one 


resolutions duly 


earnings over a period of eight years 


” Tourtelot Vv. Commissioner, 51-1 ust« 
189 F. (2d) 167 (CA-7) 

“" Wiegand v 
194 F 


{ 9319, 


Commissioner, 52-1 ust« 
(2d) 479 (CA-3) 


© 9199 


920 November, 


1953 @ 


Mrs 
Green’s stock for their own account, but the 
carried out. On De 
cember 31, 1946, Schmitt owned 168 shares 
of Wolverine 
After 
ployees, 

1,486 shares to be 


dividend in props 


}t h 


had ‘previously contracted to purchass¢ 
agreements were not 


stock and Lehren, 199 shares 
in 18 shares held by two em 
Schmitt and 
distributed to themsel 

hold 


buying 
Lehren caused the 
rtion to their 


[wenty-five shares re 


asd 


ings then sol 


to the two employees at the 
had sold the 18 


of the parties’ 


price at whic! 


they fulfillment 


prior understandin; 


: 
Shares, in 
holding the Commissioner’s contentio1 
taxable divide 
Schmitt and Lehren “in ligh 


record " the 


the distribution was a 


: ae 
court concluded th: 


and final result of the various act 


Marties Was a purchase of the shares 


I 
by Dora Green by the corporation out 


funds, not with the intention of retan 


ing or retiring them, but for the purpose 


of transferring them to the taxpayers. The 


sale and repurchase by the two empl 


vees 


was contrived to prevent them trom pa 
ticipating in the distr 
doubt on the 
Mrs. 


the corporation continued because she want 
that the 


ibution, throwing 


bona f de s ot the 


action Green was desirous of 


to assure corporation would 


tinue to lease property owned by het 


(although recent! 


reversed) demonstrates that 


The Chamberlin case 
a bail-out wil 
treated sympathetically by the T: 


Court The 


not be 


Schmitt case demonstrates 
uncertainty existing within the Tax 
Court itself in stock Its earlier 
not pub 
court 1tse 


degree of 
lividend casé¢ 
superseded, was 


opinion, which was 


lished 


realized that ts 


This may he because the 
opinion was incorrect Its 
present opinion seems to be based upon the 
step-transaction approach. If the 
to be limited to the 


there may be 


opinio! IS 
the case, 
some justification tor it; 1f, 


specihc tacts ot 
how 
pplication 


soundness may be 


ever, it is to be regarded as an 
of general law, then its 


seriously questioned 


Basis of Stock-Dividend 
basis of 


Stock. he 
stock received as a stock dividend 
is determined under the 
set forth 


rules hereinatter 


If the shares received as a stock dividend 
are nontaxable and are of the same class, 
held prior to the 


is proliferated, that is, the 


the basis of each share 


dividend basis 

2 ( P. Chamberlin, CCH Dec. 18,935, 18 TC 
164 (1952), rev'd 53-2 ustc { 9576 (CA-6); Joseph 
P. Schmitt, CCH Dec. 19,663, 20 TC No. 44 
(1953), superseding the opinion at CCH De 
19,500, 19 TC , No. 114 (1953) 
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of the 
cost of the old share S divided by 
number of old and new Thus, if 
the stockholder held ten common 
stock in X corporation, with a basis to him 
of $100, or $10 per share, 
a 20 per 


common 


shares becomes the quotient of the 
the total 
shares.” 


shares of 


and if he received 
stock dividend in 
additional 


cent nontaxable 


stoc k, or shares, 


two 
his entire holding of 12 shares 
be $100, ol per share. If the 
nontaxable dividend the stock 
dividend was declared are 
of a different class or preference, allocation 
must be 


+} 


the basis of 


would $8.33 


and 


stock 


which the 


upon 
} 


made by values. in accordance with 


lat 


Where the 


retains 


e regu 10OnS 


dividend is taxable, the 


SToOc k 


old stock its original basis, and the 


dividend stock is included in gross 


income 


at its fair market value when received, and 


the amount so includible becomes its cost 


basis 


stock 


1936 


basis ot 


received as a dividend 


January 1, (when the law was 


stock dividend was subject to tax), 


the stock dividend 


vas of a different 
the stock 


declared, 


termined according a prope 


or preference from 


the dividend Was 


upon 
must be 
allocation 


Id or new stock is 


sold between divi 


dend dates, the fact that a dividend is de 
clared after the sale oft 


shortly corporate 


influ 
expectation of payment or a 


ividend not 


1 


and the sale price ol 


¢ 


stock stock 18 


enced by the 


make any part ot that 
a divide nd to the Sé llet 


hands of t 


he purchase 
selling price is a capital 
holds that 


sold between dividend dates, the 


investment ie Commissioner 


7} ock 1s 


entire amount of the dividend when it be 


comes due and income to the 


payable 1s 


entitled to receive it This is so 


person 


hether such person be the vendee (pur 


chaser of the ock), as is ordinarily the 


where the 
the 


case transaction takes place be 


tween date 


declaratior late and the 
‘Regs. 111 

“ Regs. 111, 
Daisy M 
1251 (1934); 


Secs. 29.113(a)(19)-1, 113(a)(12)-1 
Sec. 29.113(a) (19) 
Ward, CCH Dec. 8440, 29 BTA 
Janes H. Torrens, CCH Dec. 8824, 
31 BTA 787 (1934), appeals dismissed by Second 
Circuit April 13, 1936, May 7, 1936, and Novem- 
ber 13, 1936, all without written opinion 

* Sec. 113(a)(19)(A); Regs. 111, 
(a)(19)-1(a), 113 (a)(12)-1(2) 

“ Regs. 111, Sec. 29.22(a)-1; I. T 
CB 101 (1931); Hugenia R 
$131, 28 BTA 514 (1933) 
Dec 
CCH Dec 


Secs. 29.113 
2569, X-1 
Jemison, CCH Dec 
Julius Rippel, CCH 
(1928): Marcus Frieder, 
rA 1239 (1933) 


4068, 12 BTA 438 
TB 


8020 


‘ 


Security Transactions 


when the stock is quoted ex-dividend, or 
the vendor (seller of the stock), as is ordi- 
narily the 
after the ex-dividend date 


the case where transter occurs 
The part of the 
consideration for the stock which the vendee 
may have paid to the vendor m contempla 
the dividend payment is an 
investment of capital and may not be claimed 


deduction 


tion oft next 


as a from gross income.” 


Holding Period of Stock-Dividend Stock. 
Where a distribution in stock is received 
which is not taxable, the holding period of 
the new stock is tacked on to the holding 
period of the old stock. Where a distribution 
in stock is is taxable, such 


rece ived which 


tacking on is not permitted, but the period 


of holding of the new stock covers only the 


period of ownership thereof.” 


Stock Rights 


\ corporation 
holders 


issue to 1ts 


may share 


rights to subscribe to a 


These 


market value 


new issue 

have a 
give the 
shareholder the privilege of purchasing the 


stock at the quoted 


of stock rights generally 


inasmuch as they 


1 
new less than price 


Taxability.—The 


subscribe and their 


mere issue of rights to 
stockholders 
the tact 


value 


receipt by 
is not a dividend, 
that such rights may 
At most, 
continuing offers, and are potential sources 


which do 


irrespective ot 


have a market 


they are considered options o1 


ot income not come to truition 


until the stockholder exercises or sells 


such rights.” 


the stock right 


same test is applied 


whether 
not, the 


In determining 
is taxable o1 
as in the case of stock dividends, namely, 
the right give 
interest essentially dif 
stock 
Once the question of 
is determined, the 


whether the exercise of 
the stockholder an 


from that 


will 


ferent which his former 


holdings repres¢ nted = 


taxability key 


is present 
to the solution of problems pertaining to basis 


As in the stock 


dends, the nontaxable 


divi 
stock 


case of nontaxable 


receipt Of a 


* Sec 117(h)(5) 
Helvering v. Gowran, 37-2 ust 
238, rehearing den 

”G. C. M. 25063 
v. Commissioner, 


Regs. 111, Sec. 29.117-4; 
{ 9571, 302 U. S 
302 U. S. 781 (1938) 
1947-1 CB 45, citing Palmer 
37-2 ustc J 9532, 302 U. S. 63 
The Bureau of Internal Revenue has held 
that rights are nontaxable when issued to com- 
mon stockholders to subscribe to new preferred, 
and the old preferred, which was the only other 
stock outstanding, was retired Letter ruling 
dated December 4, 1946 





right does not constitute a realizatior made by the taxpayer 


income and, therefore, has no effect on the quested or authorized by 


taxpayer's net income in the year received 


Example Assume that 
shares of stock for $10,000. He then 


When such rights are subsequently exer 


cised, the basis for determining gain or loss ; , é' : ;, 
. ceived rights to subscribe 5 addi 
from a subsequent sale of share : ; 
nad shares of the same 
stock, in respect of which the ris 


fair market value of th 
was $14,500 The marke 


is $500, which its the 


acquired, is apportioned between the rig 
and the stock in proportion to their respec 
tive values at the time of the issuance of the 


} 


hem. He has a gain 


+ 


rights.” \ taxpayer is deemed to have 
exercised rights where is an expres of $166.67 because 


sion of assent to th t such rights $333 Ka computed 
00 (market value of rights) 
$10,000 (cost 


15,000 (market value of stock plus rights) 


basis of the 100 shares which he has 


14,500 market value o k ex rights) 
x $10,000 


15,000 (market value 


Where the nontaxabl rh al l Second Circuit has 


are deemed to have been held f1 . ordinary income is realized up 
the rights at the time they 


apital gain lo vil ult ym th and any excess 


Ot acquisition ¢ 


Ii the gl , the holding In the Gibson ca 

period of the new stock so acquired begins ceived. had a value 

vith the m which the rights were oI $13,728 [he 

xercised,’™” held to be a divide 
Taxable stock rights give rise to income raised no objection to treat 

only when exercised or sold. Income is not the sale price over the 1: 


realized as a result of the mere receipt of $1,473, as capital gair 
rights, and no loss 1s sustained by tl a : 
Basis.—If taxabl 


if taxable rights are permit , 


W here the | I xercised, 


+} 
ul 


cised, the cost basis of th 
amount reportable as inco 


of the rights plus the sul 


1as ruled lat 
vid | , 
iviadend income 3 . 
} he holding per od ot 
Vaiue or th e 

date when 
subsct 


been held 


Tri¢ is 


cost basis an 


res remaln 


Employee Stock Options 
Stock options are 
centive devices by cory} 
ittract Ww managemel! 
Department is the il ! pro theers int “partner 


I 


‘ ; 


au al ‘ | linary ake |} ie business, 


ncome, but the ul rf i i of 1 iO mi 


" Charles M , > 3,23 , . M. 25063, cited at footnote 99 
2 TC 147 (1943) ‘Choate 1 Commissioner 12-2 ust o, 
Regs. 111, Sec. 29.22(a)-8 129 F. (2d) 686 (CCA-2) lo the extent to which 
Regs. 111, Sec. 29.117-4 the exercise of the rights constitutes dividend 
‘Sec. 117(h) (5) and (6) income to the taxpayer, the earnings and profits 
G. C. M. 25063, cited at footnote 99. How- of the corporation would be adjusted to reflect 
ever, if a taxpayer purchases rights for a valu- the distribution. Sec. 115(a) 
ible consideration and allows them to expire * Gibson v. Commissioner, 
without exercise or sale, a deductible loss is 133 F. (2d) 308 (CCA-2) 
allowed Mitchell v. Commissioner, 2 ustc § 716, 
iS F. (2d) 697 (CCA-2, 1931) 
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heir employees generally a more 


in the success of the cor- 


Regulations. | 


the difference between the 


regulations provide 
amount 
Yr property tr: ‘rred by a corpora 

market 
the nature of compensation and 
of the 
rule thus applied under 


» its and its tair 


‘ mploye es 
\ le ~ in 


shall be included in the gross income 


employee 


1g hat an employee 


stock from 


receives taxable 
IS exercis¢ 
difference between the 


STOCK t the time of 


taxable income 


that sucn 


mmittee Report No 


1946-1 C 
See Senate Finance Committee 
ted at footnote 44, at p 9 
253, 324 U. S. 177. In that case 
e evidence was ear and uncontroverted that 
the option was given to the taxpayer as com- 
pensation for services previously rendered, and 
the Supreme Court upheld a determination that 
the employee was liable for income tax on the 
difference between the option price and the 
value of the stock at the time of exercise of 
the option 

il 


Report No 


{5-1 sre {| 925 


5 
1 
l 


t} 


restricted stock 
to which the rules of Sec 
cable, are defined in Sec. 130A(d) to mean an 
granted after February 26, 1945, by a 
oration to an individual for any reason 


rhe 


options, with respect 
130A are to be appli- 


ri ption 


Security Transactions 


Restricted Stock Options.—Under Section 
130A, which was added to the Code by the 
Revenue Act of 1950 and amended by the 
Revenue Act of 1951, no tax will be imposed 
at the time of exercise of a “restricted stock 
option,” or at the time the option is granted, 


and the sale of the 


stock acquired through the exercise of the 
option will be 


gain. 


gain realized by the 
taxed as a long-term capital 
is limited to the “re 
stricted stock options.” Options, which do 
stock , 


taxed as under 


Such treatment 


“restricted 
will continue to be 


not qualify as options,’ 


existing 
law 


Worthless Securities 


If securities which are capital assets be 


come worthless during the taxable year, the 


considered as a loss from the sale 


loss is 


{ 


or exchange of capital assets on the last 


day of such taxable year, irrespective of 
year such securities 
Thus, if X 


1950, and 
worthless 


’ 


when during the taxable 
became worthless 


urities on 


1950, 


February 1, 


they became 


are considered as having been 
February 1, 1950 to December 31, 


1950 and the loss is long-term capital loss 


f Section 23 (g), the 


includes shares of stock 


corporation and rights to subscribe 


» receive such shares. For the pur 
poses ot Section 23 (k ), the ¥y 


term “securitie 


means bonds, debentures, notes or certifi 


cates, or evidences of indebtedness, 


issued by any those 


corporation (including 


issued by a government or poli 


division thereof), with interest coupons o1 


in registered form 


Test of Worthlessness. 
tion of when securities become 


be difficult to 


[The determina 
worthless 


may failure to 


prove, and 
connected with the 


vidual by the 


employment of 
corporation or by a 
subsidiary of such corporation 

(1) at the time the 
option price is at 
market value at 
to the option; 

(2) the option by its terms is not transferable 
otherwise than by will or the laws of descent 
and distribution, and is exercisable during his 
lifetime only by the employee 

(3) the employee, at the time the option is 
granted, does not own stock possessing more 
than 10 per cent of the total combined voting 
power of all classes of stock of the employer 
corporation or of its parent or subsidiary cor- 
poration 

15 As to securities under Sec 
going rules do not apply to 
23(h) (2) 


indi 
parent or 
but only if 

option is granted the 
least 85 per cent of the fair 
such time of the stock jubject 


such 


23(h), the fore- 
banks. See Sec 


923 





make such proof will result in the complete Applicable Provisions.__Several provisions 
denial of the entire amount to be deducted ot the 


f Internal Revenue Code are applicable 
W orthlessness is a question of fact, and the to distributions. Thes¢ 


taxpayer must establish that the securities 


are 


- : (a) Sections 115 (a) and 115 (b), whicl 
became entirely worthless during the tax , , 
‘ ; ‘, to make any distribution a dividend 
able year. The occurrence of an “identifiable , 
‘apa out of most recent earnings and profits, 
event during the taxable year is essential ws = 
. except as provided in Section 115 (c). 
No deduction for partial worthlessness is 
allowed. in the case either of stocks (b) Section 115 (c), which provides that 
bonds. However, a loss may be blished uunts distributed in partial liquidatior 
through a bona fide sale a corporation shall be treated as partial 
' : full payment in exchange for the stock; 
nh many instances I l 1¢ ing 
(c) sectior 


phrase “amounts 


tion” to mean a distribution by a corporati« 


d 


vhich defines the 
listributed in partial liquid: 


n 
in complete cancellation 


earliest ar wi t could p a part of its stock, or one of 


allowed ; to w tl laim , tributions in complete canc 


quent ars. au n det demption of all or a porti 


mine vhich ) year for deductior 


Worthless Securities of Affiliated Corpo- 
ration.——Under the p i provisions ot wakes ‘ on ae Saree 


. Teor + 11 | 
) ’ z ) a Suc time nd in 
Sections 23 (g) 23 (k) (5), the ucl a . 


Ls , 1 | : 
ee 99 ; make the distributio 
worthless “securities 1 a taxpayer in - 
r e . ( | ) ' } ] Mtiot ; hol 
an “athlatec rporatior re not treated as . ‘ ecemptn gt se 
, | 
, , Dé all equivaient 
a capital asset and | losses incurres Aamiy 


a taxable dividend 


therefrom in taxable years beginning after ; : : : 
) tributed, to tl t 

December 31, 1941, are, therefore, not sub 7 uted, e extel 

itor imitati ribution of ear1 

OT\ Mitation 


4 “r Februar 
amount take nt Februa 


| Fach « } taxable dividend 


capital losses 


contains its own definitior affilia s Sectior 


Statute of Limitations.—Pecai 
difficulty experienced by taxpave 


mining the precise year of loss, 
ry period during which claims may ee 
wu 
le tor retunds resultin from overpay 
. a taxable 

income taxes ol accoul 1] j j 

ial] 1 as_a dividend 

listributec h an amount of tl 
not in excess of his ratabl 

‘ 


idistributed ear 


na um 


Redemption of Stock February 


One of the greatest sources of | ‘ Difference in Tax Results. 


, : ‘ 
im connection with securities 1s the he problem 


f whether a particular distributior pur 
corporation in partial complete re 

tion or cancellat f k results 

nary or capital to the stockholder unk of 1 constitute 


This, of course ! upon tl atu n| fall within tl 
distribution and the 1 lating dividends In 


be one in partial liquidation 


16 Young v. Commissioner, 41-2 1 9744 property permitted to be received without the 
123 F. (2d) 597 (CCA-2) recognition of gain or loss, but also money 

1? Sec, 322(b) (5) and/or property, gain is recognized but in an 

m8 Sec. 112(c)(1) provides that if, in connec amount not in excess of the sum of the cash 
tion within any of the nontaxable exchanges and the fair market value of the other property 
provided for under Secs. 112(b)(1), (2), (3) received. See Regs. 111, Sec. 29.112(c)-1 


(5) or 1121) the taxpayer receives not only 
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ration, cancellation 


there must be a 
and redemption of 


tent.” But 


stock, regardless of in 
once there is such a cancella 
and redemption of stock, even though 
apparently in partial liquidation of the com 
within Section 115 (c) 
Code, it may be held to be 
y equivalent to the distribution of 
Section 115 (g) 
extremely serious tax 


held to be 


distribution 


pany and seemingly 
ind t the 


essential] 


" 


I 
a daXa le 


dividend undet 


The result may be 
VISE If the distribution is 
essentially equivalent, the entire 


onstitutes ordinary dividend income to the 


stockholder to the extent to which it rep 
resents earnings and s, and is taxable 

rdinary ra differs markedly 
tax at it of a liquidating divi 


upon liquidation 


section 


section 


Redemption and Cancellation Under Sec- 
tion 115 (g).—lIt appe: rom th 
vord or secti I enac 

aid mtena » Te as 


i 
anceliatt 


bly 


make tin 


determining 


“essentially ¢ 


niinuing 


1 


oped 
} 


aXabDl 


John K. Beretta v. Commissioner, 
" 9226. 141 F. (2d) 452 (CCA-5) 
+ £ 9208, 148 F 


Jones 1 


son 1-2 wst« 


(2d) 87 (CCA-10) 
Jefiries 1 5 
F’. (2d) 225 (CCA-5) 

L VU. Lockhart 


(1947) Commissioner 1 Snite, 9470 


177 F. (2d) 819 (CA-7) 

Alfred A. Laun, CCH Dee 
764 (193: Annie Watts Hill, 
27 BTA 73 (1932): Leopold 
8596, 30 BTA 897 (1934) 
Watts Hiil, cited at 
VcGuire, CCH Dec 


aff'd 83 F. (2d) 1013 (CCA-7 


7692, 26 B’ 
CCH Dec. 7 
Adler, CCH Dec 


I 
814 


2 Annie 
Elwood W 


1075 (1935) 


footnote 121 
1936) 
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Daw- 


Commissioner, 46-2 ust " 939€ 158 


CCH Dec. 15,6 8 TC 436 


A 


9040, 32 BTA 


quences, a distribution of corporate earnings 
The taxpayer’s intent and purpose with 
respect to the redemption, though consid 
ered, has not proved determinative.” Where 
the evidence reveals a unified plan to dis 
tribute surplus originating with the issuance 
of stoc k, the court has found no difficulty 
in applying the section.” 


Nature of the distribution 
that the 


of the 


Another factor 
lax Court has studied is the nature 
distribution. The regulations provide 
that a pro rata redemption of stock among 
stockholders wi!l generally be considered as 
effecting a distribution equivalent to a divi 
dend.“* That the redemption was not pro 
rata and that it affected only the petitione! 


does not necessarily take it out of the cate 
“essentially 


distributions 


1 
| 


equly alent’ 


his is particularly true in 
ling stoc kholder whose 


vnership is approximately 


rior and subsequent to the 


ration and dividend policy 


control of the corporatio1 


dividend policy are 
idditional fac which have been carefully 


scrutinized i 


rt Sector 115 


determining the 
(go) If the 


] 1 
solelv owned 


f a Section 115 (g) 


applicability 
corporation 1s 
closely or this is indicative 


Whether the 
substantial 


Case 


corporation has made 


profits 

withdrawals, in spite 
record by the company, 
that 
redemption is or is not in 


lf the 


poor in 


on in demonstrating 


dividend 
spite of 
reater likelihood 


be within the 


Le jitimate 


analysis o 


I most 


} 


‘ 1 ' 
important ( carefully considered 


single aspects is whether the issuance and 


subsequent stock have 


1 
redemption 


beer 


dictated by legitimate business purposes in 


+ Leopold 


Adler 
1 


‘Regs 1, Sec. 29 


z iid 


cited at 
115-9 
James D CCH Dec. 7974, 
l 133), aff'd 4 ust { 1263, 69 F 
(CCA-5. 1934) Elwood W McGuire 
footnote 22 Leopold Adler 
note 121 
W. € K. Holding 
10,460, 38 BTA 830 
Dec. 9807, 36 BTA 866 (1937) 


( 
Weyer, CCH Dec 


footnote 121 


Robinson 


27 BTA 


(2d) 972 
cited at 
cited at foot 


Corporation 
(1938): J 


CCH Dew 
Natwick, CCH 
Bertram 7483, 5 TC 165 
(1945) 

* William H 
BTA 402 (1938) 


mditch, CCH Dec 9961 
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cident to the 
whether the 


was 


interest of the corporation, or 


redemption originated with or 
designed for the benefit of the stock 


™” If the 


case will more 
probably be within Section 115 (g) 


mate 


holders who 
latter 


received its fruits 


situation exists, the 


Legiti- 
to the 
subsequently redeemed 


business purpose 


stock 


has been found in cases where an 


Wil 


with 


respect 
issuance ol 


expansion 
of capital was necessary 


I because Ot a COT 


poration’s entrance i 1iew line of 


1m 1 
ness,” and 


busi 
pressure Irom 
creditors to : Sucl 


j 
a purpose Nas « rou l 


I I where the 


occasioned by 


company.’ 


Redemption Through Use of Subsidiary 
Corporation.—That a loophole existed in 
Section 115 (¢ We 1O d by 


l Trustee 
‘Tanamaker, Phila 
held that the 


so limited as 


( minon 


redemption by a cor 
ck 1 not to apply 
wholly owned sub 

ol parent company trom 
stockholders 


even though, 
t t . , Ee f ¢ ] - ] 
paren ) I i a tr redeemed 
stock, the ption have ef 


would 


distribution of its 


earnings and 


Tr 
ts essentially « 


distribu 


of a taxable dividend 


’ Alfre ad BE 
222 (1933), appeal dismissed 79 F. (2d) 998 
(CCA-8, 1935) George A Lembcke, CCH Dec 
9170, 33 BTA 700 (1935); W. &@ K. Holding Cor 
poration, cited at footnote 126; A. BF. Levit, 
CCH Dec. 11,721, 43 BTA 1077 (1941): Pullman, 
Inc., CCH Dec. 15,596, 8 TC 292 (1947) 

° Patty v. Helvering, 38-2 ustc { 9446, 98 F 
(2d) T17 (CCA-2), and Commissioner v. Quacken 
bos, 35-2 ustc { 9442, 78 F. (2d) 156 (CCA-2) 
both overruled on another point by Kirschen- 
baum 1 Commissioner, 46-1 ust q 9231 155 F 
(2d) 23 (CCA-2) 

‘George A 

im Henry B 


Fuhlage, CCH Dec 


8905, 32 BTA 


Lembcte, cited at 
Babson, CCH Dec. 7954, 27 BTA 
859 (1933), aff'd 70 F. (2d) 304 (CCA-7, 1934), 
cert. den. 293 U. S. 571 (1934); Sheehan v. Dana, 
16-1 ustc { 9302, 66 F. Supp. 47 (DC Mo.) 

1% Bona Allen, Jt CCH Dec. 10,980, 41 
206 (1940) 

M™ CCH Dec 
49-2 ustc { 9486, 


footnote 129 
- 
>, 


BTA 
16,598, 11 TC 365 
178 F 
and 
Sess 


(1948), 
(2d) 10 (CA-3) 

1% House Ways Means Report No. 2319, 
8ist Cong., 2d contained this provision, 
p. 90. It was eliminated by the Senate Finance 
Committee 

6 The Senate 
nizance of two 
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quisition of stock is made by 
controlled by the 
not embrace 
quisition of 


a corporation 
issuing corporation. It 


Situations 


does where the 
stock is made by 
by the 


ISSUII 


orp 
a cor] 


which is controlled same 11 


] 
control the 


Under 


poration 1s 


that corporatior 

the Code, if stock of a parent ci 
acquired by a 
amount paid the st 


the purposes of Section 115 


; 
subsidiat v. 


] 


ock is treated, 


(gZ) 


| 


though sucl been d 


amount had 


by the subsidiary to the parent and 


been applied by the parent in redemption of 
its stock I 


1 
lf the amoul he stocl 
would those 


as eSs¢ ntially 


OT 4 


the principles 


taxable 


amount wi 


purp 


: 
corporation 
+t 
t 


nean the possessit 


least 50 per combine 


power! 
I 


ration 


Redemption of Stock to Pay Death Taxes 
—Section 115 (g) (3).—Th TOV 


the 


may be ivailed of in 
that neither was a 

adequate substitute for Sec. 115( 
Finance Committee Report No 
footnote 44, at pp. 54-55. One 
Sec. 822(a) of the Code, which permits the Com 
missioner of Internal Revenue to extend the 
time for payment of the estate tax in « 
undue hardship for a period not in 
ten years Since this extension is 

at the discretion of the Commissioner, exec 
utors cannot feel secure in relying upon it as 
a means of solving their tax-payment problem 
Moreover, an interest rate of 4 per cent is im 
posed when the payment of the tax is postponed 
under Sec. 822(a). The earnings of the business 
which are paid over to the estate are 
subject to the corporate and 
taxes. It is only the net return reduced by 4 
per cent remaining after these taxes that pro 
vides the margin out of which the tax may be 
accumulated during the periods of postpone- 
ment. Ordinarily, this margin will not be suffi- 
ciently large to solve the problem at 
Furthermore, under this approach the 

ment’s receipt of the tax is delayed. The other 
possible avenue lies in Sec. 29.115-9 of Regs 
111, which provides an exception to the general 
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concluded 
solution nor 
(3) Senats 
2375, cited at 


such avenue is 


g 
ae 


ases of 
excess of 
completely 


of course 
individual income 


issue 
govern 





the estate, the executors may be forced 


to dispose of the family business. The mar- 
k for such 


shares is usually limited; 


impos 


very 
difficult, if not 
f 


sible, to dispose of a 


1 
+ 


and it 1s frequently 
minority interest. 
re, redemption of some of the stock 
by the corporation is the only practical way 


Cheref 


of selling the stock and realizing a fair price 
Under Section 115 (g) (3), the 
provisions of Section 115 (g) are 
P 


tO amounts 


general 
made 
with 
which is in- 
of the gross 
Section 811, to 


distributions do not 


distributed 

o stock, the value of 
in determining the 
decedent 


that the 


value 


of a under 


he extent 


exceed the estate, inheritance, legacy and 


succession taxes (including any interest col 


lected % art of such taxes) imposed be 
: decedent’ leat 


The exception n Section 115 (g) (3) 


Ss applicable if tl deemed stock is in- 


1. 9°89 ‘ ; ’ 
cludible in t 1 ient rross 


estate, 
owned by the 
iis death 


nether 


and 
redemption is from the 
dent. For example, the 
he redemption 
decedent’s gross 

had transferred 

Che exception 
redemption of stock 
decedent’s estate if such 


listributed by the estate prior 


redemption. The exception, however, 


t¢ +} 


applicabl he redemption of stock 


thereot, even 


suc! 
enlargement of the 
under § 


itations 


] 
Value 


Footnote 136 continued) 
rule that the 


earnings for 


funds paid out from accumulated 
the redemption of the outstanding 
securities of a corporation will be taxable as 

to the recipient. That section pro- 
that a cancellation or redemption by a 
corporation of all of the stock of a particular 
shareholder, so that the shareholder ceases to 
be interested in the affairs of the corporation, 
does not effect a distribution of a taxable divi- 
dend The committee did not deem this an 
adequate solution recognized that 


dividend 


vides 


because it 
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numerator the value of the stock included, and 
by taking as the denominator the value of 
decedent’s gross estate. 


Liquidating Distributions—Under Sec- 
tion 115 (c) and (i), there are many factors 
which deter- 
distribution is a 
liquidating dividend. For example, Section 
29.115-9 of the provides that 
where there is a cancellation or redemption 
of all of the stock of a particular stock- 
holder, the distribution is a liquidating divi- 
dend, because it is not 
dividend to 
of a shareholder. 


touchstones in the 
whether the 


serve as 
mination of 


regulations 


characteristic of an 
wipe out the interest 
Furthermore, if there is 
of an intent to liquidate, coupled 
with the actual winding up of the 


ordinary 


evidence 
corpo- 
of a distribution in 
So, too, if there is an actual 


this is indicative 
liquidation.” 


ration, 


contraction of business activities.” 


Stock in Collapsible Corporations 
The collapsible 


which has be | 


device 
used in attempts to convert 


corporation is a 


ordinary income into long-term capital gain 
The 


exploitation of a 


by use of a temporary 
itself to the 


project, as, tor 


corporation. 


de vic e le nds 


single example, one motion 
The 
rporation has been used widely 
A corpora 
business of producing 
would pay the 


income tax on its net income, and 


picture or one real estate development. 
collapsible Cé 
in the motion picturs 

ged in the 


picture Ss 


industry. 
motion ordinarily 
corporate 
its shareholders would pay ordinary income 
tax on their dividends from the corporation. 
Producers have d to avoid these results 
by organizing separate corporations tor 
each motion picture 
the film but prio: 


corporatior ae V 


Upon completion of 
© the 


Income 


realization by the 
therefrom, the 
corporation is liquidated and the assets are 
distributed In such a case, the 
that it 
producer 


corpora- 


tion pays ni claiming has rea 
lized no imcore he pays tax 
diffe: between his cost and the 
fair market value of the 


but ich gain is 


upon the ence 


assets so distributed ; 


reported as long-term 


the concomitant lower tax 


in order to qualify under the 
estate must dispose of its 
the family business 
it W. FE. Guild, CCH Dec. 6100, 19 BTA 
(1930): Holmby Corporation wv 
36-1 ustc § 9259, 83 F. (2d) 548 
Hellman, 1 vst 


regulation the 
entire holdings in 


1186 
Commissioner, 
(CCA-9); Hell- 
mich wv { 285, 276 U. S. 233 
(1928) 

8 Rollestene Corporation, CCH 
38 BTA 1093 (1938): Samuel A. 
Dec. 14,484, 4 TC 1120 (1945) 


Dec. 10,491, 
Upham, CCH 
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After 


value of the 


rate market 


production 1S 
amortized against the 


liquidation, the fair 


released ordi 


narily income from 


the film as it is received li the 


income 


from the film does not exceed such fair 


market value, there is no further tax 


Che collapsible-corporation device has 
ilso been used in the building-construction 


trade by contractors who have « rporations 


construct buildings for sale and then liqui 


date the 


corpora 


1 i3u 
is 


as individua 


Since the Revenus 


realized from the 


ing liquid 


ation) 

corporation, to tl ten le constitutes 
term galt 

set forth in 


iroman 


] 
iOng 


Sectior 


as gain lreatment 


t gains trom sactions reé 


mams unaltered ont ion lhe 


philosophy behind the legislation is evident 


irom its attempt to plug e gap whereby 


a Corporatior might avoid income tax upor 
profits properly attributable to, and emanat 


Chere 
characterizing 
a corpor: } “col ible” in a 


Stance 


" F 1 t 
ingg Ire 4 ) Ww t property 


circun 
be el 


where rainary 1 ( ‘ had 


paid on 1ts wluction ot 


further been paid 


property, | 


and a 


by its stockholders liquidatior 


thereof Moreover, inasmuch as Section 
117 (m) concerns | | VW special treat 


seems to the 


ment of certain 
that 
112 (b) (7)," 


nonrecognitiotr vain 


writers under Section 


, 
mplishing as it 


does the 
under 


certain circun 


stances, would a corporation lquidat 


' . 
ing unde! . tion Retz. 


be vonad the 


S¢ ope ot 


Treatment of Gain to Shareholders. 
| ndet paragraph (1) ot Section 117 (m) 
from the stock of 


rain sale oO! 


a collapsible 


exchange of 


will be treated as 


the sale or excl 


corporatiol 


gain trom lange of property 


1 


which is not a capital asset Mis treat 


ment is to be effective, h« 


that the us¢ 


wever, on 


extent ot the device is in 


preted as giving rise to gain, which gain 
considered 


would be (but for the 


ot the 


provisions 


subsection) as long-term capital gait 


Collapsible Corporation Defined. — Th« 


term “collapsible corporation” is specificall 


defined by paragraph (. f the subsection 


to mean a availed 


corporation 1 ( rT 


of principally for the manufacture: nstruc 


'% Senate Finance Committee 


cited at footnote 44, at p. 45 
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tion, or production of property, for the pur 
property 
the corporation) is 


; 


which (in the hands of 


stock in 


toriable property, or property held primarily 


chase of 


trade, inven 


for sale to customers in the ordinary course 


of the corporation’s trade or business, or for 


the holding of stock in a corporation s« 


formed or availed of, with a view to (i) 


the sale or 


holders 


exchange of stock by its shar 


(whether in liquidation or other 
distribution by the 
to the 


the corporation manufacturing, constru 


or 2 corporatior 


shareholders, prior realizati 


producing, or purchasing the property 


of a substantial part of the net imcome t 


derived from such property, and (ii) 


realization by such shareholders of gai 


ittributable to such property Phe 


turther states when a corpor 


manufactured 


11 | 11 } 1 prot 
huced UrChnhasead p } 


| 1 +4 } 
dqadeemed to nave 


It will be noted that the language de 


scribing a collapsible corporat n aS one 


| 


‘formed or availed of” for the pri 


to that used in Section 10 


reasons 1S similar I i 
vhicl 
‘6 ’ 7 ” 1 
as i r availed ot” for the pul 


imposition ot tl ¢ 


imposes a penalty surtax or 


t preventing the surtax 


vareholders. In determining whethe1 


upon its si 


the co 1 


ition 18 so “tormed or 


in Section 102 cases, a paramount 
ntent It 
intent will be 


Section 117 


tion is one of seems likely 
the question 


portant in the 


It wil 


“collapsibl 


(im) 


further be ioted that the 


corporat Is SO denned 


include corporations lend 


} 


the attempted tax-saving practice outline: 


above, w they are the corporations 


commencing and completing the project ot 


corporations made use of as holding con 


panies having business than t 


separate the rom the 


ration undertaking the 


ration, furthermore, has been s« 


to describe corporations different 


from those which ordinarily liquidate 


} 


lowing normal business operations 


strengtl 


bjective has been specifically g 


} 


ry the in subparagrapl 


that the 


stribution hye 


made 
effect 


Statement 


above, to the sale 
| { 


change or « made prior 


1 
] ] 
realization by the 


corporation o! 
stantial part of the net income to be 
property. Although in many 
an ordinary 


from the cases 
corporation 
in kind in the 
or the 


may distribute prop 


erty course of its liquidation 
stock in such a irporation may be 


112(b)(7) is discussed at p 
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basis under Section 113 of the Code deter 


Gain from the sale or exchange mined by reference to the cost of property 
of stock of a collapsible manufactured, constructed, produced, or 
; ; ‘ purchased by the corporation or by another. 
corporation will be treated as gain 


Thus, the corporation need not have origi 


from the sale or nated the ufacture, 


onstruction or 


4 

exchange-of property which is production; neither need the yep ommertort 
2 yn yrroduction be compictec 
not a capital asset. biibcdtene: tn maaan tie 
nstructed or produced 
olders may realize 
additional value 
the manufacture, 
to the extent 
r example, take 

ontaxable exchan 


duced 


circumvent 


lap ible ce rporations 


Limitations on Application of Section 
117 (m).—Paragrap! f the subsection 


rt] +} 


subsequent 


anutacture, 


ldition 
ini per nentioned in l section, the 
constructed, OU 1 I hers and 
operty if it en he whole or half blood) 
mstruction or ind n yu that individual’s 
to any extent 


a substituted 
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determiming whether a corporation, through 


either actual or constructive ownershy 


f its stock, is a personal holding company 


other 503 


that 
lirectly, by or 


\mong things, Sectiol 


1deés 


stock owned, directly 


for a corporation shall be 


conside 1 as being owned proportionately 


by its Le1 t | ore becomes 


1 
Shares ot 


stock owned by a corporation ina collap 


ble corporation will be considered as owned 


corporate stockholders 


ther a coi 


ordinary ine 


iuals 1 


indiy i¢ 


itselt 


shareholder 


Second. the subsectior 


vain recownize d by 


Committee Report No 
cited at footnote 44, at pp. 88-91 
*" Regs. 111. Sec. 29.22(a)-15 
Company Commissioner, 1 
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Lucas, 1 ST € 449 
ba Se 
™ The regulations 
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Senate Finance 
See Simmons 
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Works 1 
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ing Glass 
(2d) 798 


Corn 
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paragraph (2) if the shareholders 
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three 
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production, or purchase 


realize gain until after 
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completion of manutac 


ure, construction, 


Purchase and Sale by a Corporation 
of Its Own Stock 


Code n akes no provision wit 


to 


income tax consequences 


upon the original issue of 


upon the resale tl 
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ereotl 


ms however, 
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Lhe re2u 
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share Ss ol 


Original Issue. 
that the l 


receipt Dy a Cr ratiol 


subscription price « its capital 
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Issuc¢ 


the sale of 
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own stock 
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considered a 
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A corporation realizes 
purchase or 
Art. 66 


and holds it as 
wk will b 
ind the 


the 


procee ds 
corporation 
from the 


Regs. Ti 


its 


Act 


sale of 
(Revenue 


loss 


29.22(a)-15 
and Johnson 
24.06 


work cited 
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involving the purch: by a corporation 
stock 


holder 


t shares 


trom the estate 


deceased 


and the later 


other 


Stock to 


stockholders pursu 
control in the organ 
Appe als tor the 
} whenever a 

shares tor 


holds 


g them and 


rporation 1s deal 


them 


share s ot anothe - 


is taxable ™ 


Election as to Recognition of Gain 
in Certain Corporate Liquidations 


Acts of 1950 and 1951, and 


nee f 1953, restore 


Revenue 


{ 


s provisions of Sec 


which 


rt 
| 


»amendment, Section 
ses where the liquidation 


ed atter th 


t 


» 
IR VeTiue 


Constitutional limitations 


the sechliol 8. a8 general, to 


recognition of that 


portion of a 
electing shareholder's 


which 


gain on liquidation 
is attributable to appreciation in the 
value of certain corporate assets unrealize: 
by the corporation at the time such assets 
distributed in complete liquidation. 


In general, in the case of stock held by 


that portion ot the dis 
shareholders 
accumulated 


as ordinary mcome SO 


individuals, only 


tribution to the which 


earnings is to be 


repre 


sents taxed 


much of the re 


mamaer aS consists ot 


money, or ol stock 
or securities acquired by the 


basic date (August tS. 


corporatiol 
1950) is t 
a capital gain In th 


held by 


corporations 


aiter a 
be treated as 
stock 


Cast 
corporations (otl that 
holding 50 per 


cent or more 


ot the voting power), the 


ilder is taxable 


corporate share 


on its ratable share of the 


iccumulated earnings or on that portion ot 


assets acquired by it which consists 


or stock or 


securities acquired by 
distributing 


iichever is greatet 


corporation atter the bast 


wl 


adapt the 


} 


balance 
quidations occurring 
51 and 1952 acts 
ugust 15, 1950 for the 
10, 1943, in subparagr: 


F) ot thie 


rmination ot cclud | corporation 


section (relating 

of gain from 
or sto k or securities 
ration alte! 
1 \ueu 
[The End] 


‘represent a mood rather than a command, that sense of 


moderation, of fair play, of mutual forbearance, without which states become 


the prey of faction. They are not the rules of a game; their meaning is lost when 
they are treated as though they were.’’—Judge Learned Hand. 


Porter and Com 

F (2d) 939 

m, Durstine 4 

1 I "9117 

cert. den. 338 

Capital, Inc l 

14 (2d) 165 

den. 326 I S. 723 (1945); 


SS FE 
Com 


ti- 2 


lir Reduction Company, Ince 

FEF. (2d) 145 (CCA-2) 

) Allen 1 

d Stores Corpe 


(2d) 239 


cert. den 
National Manu 
12-1 wstc {| 9240 
cert den. 316 lt S 


Kava- 


poration, 
2 (CCA-5) 

19) Dow Chemical Company 1 
nagh 3-2 ST " 9661, 1389 F. (2d) 42 (CCA-6) 
Rollins Burdick Hunter Com 
174 F. (2d) 698 (CA-7) 
Brothers & Company, 43-1 vst 
F. (2d) 488 (CCA-B8); jrown Shoe 


Commissioner, 43-1 uste © 9274, 133 


C‘ommissioner 1 
pany, 49-1 ST © 9978 
l S l Stern 
© 9500, 136 


Company 


Security Transactions 


KF ) 582 (CCA-&) Edison Brothers Stores 


273, 133 F. (2d) 


75 (CCA-8), cert. den. 319 [ m ve 1943) 


Ine Heivering 


4-1 ST Y 
Kdwin L, Wiegand Company v. U. 8., 45-1 
9286, 60 F. Supp 164 (Ct. Cls.) Investment 
orporation Of Philadelphia 1 ' S., 42-1 I 
* $206, 43 F. Supp. 64 (DC Pa., 1941). But see 
lax Court decisions in Batten, Barton, Durstine 
& Osborn, Ine CCH Dec 16.024, 9 TC 448 
(1947), rev’d 49-1 uste § 9117, 171 F. (2d) 474 
(CA-2, 1948), cert. den. 338 U. S. 816 (1949) 
Rollins Burdick Hunter Company, CCH Dec 
15,949, 9 TC 169 (1947), rev'd 49-1 stc § 9278 
174 F. (2d) 698 (CA-7): Cluett, Peabody & Com 
pany, Ine CCH Dec. 13,710, 3 TC 169 (1944) 
jrockman Oil Well Cementing Company, CCH 
Dec 13,285, 2 TC 168 (1943) Di Peppe) 
Bottling Company of CCH Dec 
12,884, 1 TC 80 


tr 


Vississippi 


1942 
(1942) 
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Of 
Interest 
to the Tax Man 


Books 


The Tax Load n explanation 
The Limits 


lark has this to 
a . Cis ie ret d it that 
Institute. Inc 157 assall ) me t adm la | 
en’ Forney 194 , arn that some Americ. 
on, ew S : ‘ 


anslated my 1de< int< 


It has been a tax limi 


Clark was quoted as the authority incom«e 
rs ; 


statement that 2 cent of national in 3 th 


come was the limit of capacity personal 


At that time, his statement 


be very 


spread attention by the press am thought 


since we were hen, and still per cent 
omes. However 


at least allow him 


to somebody's great credit that tl each additional three 
lax Institute chose for the subject of won't do much work if you don’t 
1952 symposium the subject of limits of The Tax Institute symposium attacked 


taxable capacity; and it tis to the credit ot the problem ot limits of taxable capacity o1 


someone’s indefatigable efforts, probably iour tronts The first was d “Back 


Miss Mabel Walker’s, that Colin Clark was round Considerations.” Dan Throop Smith, 
secured as one of the brilliant participants f of 


protessor 


in that symposium School of Business Administration; Row 


ninance, Harvard Graduate 


] ' > no 1 cid rs } T 
Colin Clark says that some years ago his land R , vice president, The Na 
1 tio ] } ot y rl ( te } 
attention as turned to the fact that the tional ¢ al rk: Mon 
louglas tee? ; 
spending Oo t< oO on social services Dx igias, exe 
vas ro ino i iat is. in Aus Foundation; and ( 


+1 uri I Crool | 
tralia) and lé tocused his attention , lurner, & Ze 


l l oO 


lar 
ley 

‘ | ] t } ‘6 hy] r 
he number of previous civilizations whit Limits of Taxabl Capacity 


have collapsed under excessive taxation. It to Specific Problems” was hat 
appears perfectly plausible to Mr. Cl: thé W. Heller, profess 


in a world in which business earnings might versity of Minnesota; 


be so mercilessly taxed, all able and ambi Vegh & Company; and 


' Prone oO itt reit 
tious men would turn their talents and at | iceton Unive y 


tention to politics, with a series of recurring Che subject of “Limits « 


revolutions in the po itical held % I ! laxable ¢ apat ity’’ was disci 


evitable result Che business world would \. Arnold, Jr., research iate, Princeton 


then sink into complacency and unpro Surveys; and Eugene G. Shaw, commissions 
TreSSIVE mic nopoly “People who d ig North Carolina Department of Revenue 


high taxation policies think they are hitting ‘Long-Range Problems” was handled bv 


at monopoly, but in tact they are strengthen Colin Clark, formerly Under-Secretary of 


it igh taxes are annoying to a monop State for Labor and Industry, Queensland, 


is smaller competitors Australia; Maurice ‘+. Paul, Jr., chairman, 
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Policy ( 
R Rolph, of the 
a 


director, 


ymmittee, Philco Corporation; 
Department of Eco 
f California; and H. S 
Fiscal Division, Department 
fairs United Nations. 


niversity 


he papers of whicl 
book 

t topic, 
deal of | | 


rorm pre 
and its 


hignt 


Safe Investing 
Plan 


Invest ( Formula 
App cH 1d ottle and W Date 
W hitman McGraw-Hill Book Company, 

330 West 42nd street, New York 36, 
1953 > 5 


I) 
Z2U pages 


ve been introduced 
self-employed—th 
to build 


Saving 


investment problems 


t beneht 


ough investment. 


] 


analysis of i] 


l 


pre 


irities It iS 


formula 


mmon and 

nm investment 

I a Six-yeal 
reader a review 
of the major 
plans, examining 
issumptions, gen 
buying and selling 


appre 1ation, risks 


Adjuster’s Guide 


ies 


ip1en 


subi ct 
hapters just about 
Situation 1s men 


book 


writer's 


It is not a 
trom the 


in adjusting prop 


The following quotation from the chap- 
ter “Stocks of 
of the 


Merchandise” is illustrative 


author’s style and the great many 


facts and bits of useful information he 


crowds into his paragraphs 


“Great damage is done by water. Stocks 


sulphate or salt may be dis 


such as zinc 


Stocks of lhght such as 


solved articles, 


hats on tables or open racks, may.be scat 


tered by the water from hose streams. 


tanks lose 


stocks 


articles to 


stocks in vats o1 
Other 


watel causes the 


| iquid open 


value by being diluted 


injured it 


mixed \ 
ted 


are 


become stock of pearl buttons 


of assor sizes cannot be reclaimed at any 


reasonable cost if the firemen play enough 
break 
they 


buttons to mingle 


water on the stock to soften and 


1 


open the pasteboard boxes in which 


are packed, allowing the 


Chemicals may be washed together by the 


ter, with resulting loss Ar 


action of Wa 


ticles that tend to become sticky, if wet, 


suffer great damage, stocks of paper en 


+ 


velopes usually becoming total losses if wet 


enough for the gummed adhere 


flaps to 


and discoloration due to. the 


Staining 


mingling of colors, and changes in flavors 


of toodstuffs, are common results of wate 


flake Oo! 
solidified 


damage Stocks such as cement, 


wdered glue, or sugar may be 
Cloth often shrinks 
will 


( le ane d 


by the action of water 


Hardware stocks 
dried 


wood furniture by 


after being wet 


immediately and 


rust unless 
Water damag es stoc ks ot 


softening the glue following which the 


joints open 


“Shoe 


stocks are heavily damaged il 


soaked; men’s suits and overcoats 


less than women’s dresses: haber 


suffers severely; and millinery is 


total badly 


, j 
The open STOCK In a g@roceryv store 18 


' 
almost always loss if wet 


otten 
water, while the canned and bot 


little 


ruined by 
] ] 
i i 


tled goods can be salvaged with loss 


articles, wet 


Stocks 


‘In many commodities o1 


ness 


and dampness produce mildew 


1, hay, Or 


mixed teed 
heat 
enough, until there 


Water 


produce ~ 


or cotton seed, linsee« 


will heat after being wet, the increas 


ing, 1! great 


IS spontaneous ignition coming in 


contact with potassium combus 


Stocks of 


lime develop enough heat 
Stocks are 


floods 


Carrying 


wet to ignite the barrels 


submerged by 
| 


when the vessels 


washed away o1 





Digests and Comments 
from Other Periodicals 
- - « Staff Prepared 


Articles 


Wanted: A Clear Siatement to the intention of 
statute, that case hi: 
of the Rules 


in predicting the 


te : ‘ : tax-saving device in the 
‘Judicial Techniques in Combating Tax _ ,; “policy” and “Cong 


Avoidance,"' by Ralph S. Rice. Mich- re altogether intuitive 
igan Law Review, May, 1953. Phe ea 


series ot decisions which recit« 


a taxpayer may reduce his taxes by 


The author is professor of law at the legal means can hardly be applauded 


University of California, at Los Angeles no d ing line between legal and 


mcans 18 SULRE 
| 


holding that tax 


statutes given effect if the 


broad outlines ot ally bound 


were 


tly, th mpels ti in Which just 
down tor tax 
observation 


immaterial is 


as the cases I onstrate 


, , 
stated, at the other extreme, 


1 ' 
Ol ly ' +] 
CCaS1ION ALY } ssead 


evices 


veel 
all may 
Ove}: 
ncerned ‘ actic: 


failure o l ourt t stablis] th much to be desired 


pomt at w | ‘ i an substance they have been plied 


1 
al 


begins Similarly, it is hardly open to net In addition. there 


doubt that transactions which are not tor saying that when the 


“realistic.” or “bona fide,” should be ignored tains “intention” it determines the 


but that does not inform us how or where of a “fact.” Certainly, that is so if 


the line between the purity and unrighteous the view once cynically expressed 


ness should be traeed Finally, when a question of fact is a hard 


court reyectS a taxX-Saving dev e by looking Hence, review 


question 


nh decisions 
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to be sharply limited. It was certainly so 
imited under the Dobson (44-1 uste § 9108, 
320 U. S. 489) While that 


ater rejected by Congressional 


rule rule was 


action, it 
-rthele le th wl her ° y 

S nevertheless Clear that whether a transac 

on 1s genuine or a sham 1s a question ot 

ict, even under the Congressional amend 


ment The shades of distinction, if any, 


between the epithet approach, the business 


rule and the 


lend 


purpose doc 


trial 
these 
would be largely immune to appellate 


step-transaction 
support to the belief that 
urt determinations under any of 


trine 


\ and. hence, t} at general rules will be 


») emerge in this area 


raises the question 


been barking up g tree 


formulate principles 
he ditt 


illustrated 


avoidance devices 


formulation is easily 


, 
mably m¢ 


+} ; 
I 


1,1 
WOUTG AaRgTre¢ Lilal 


St pe opl 


rson who holds. pr 


yperty oOvel SIX 
hs with the intention of taking ad 


if long-term capital gain allowance 


Most 


some 


successtul Ing taxes 


also agi hat at least 


r] 
Vet 


CaSECS 
] 
too ephemeral 


articulation wer 


stop TCA 
expresse d 


step trans: 


SUCCESSIONS 


ficient volume 


furnish a basis 


nabl prediction ) e outcome ot 


in the 


ut attempting an exhaustive 


cases which may aris¢ tuture 


assembly 
cases, it is clear that such principles 
such major doctrines as those estab 
that within 


reallocation of income 


will not shift the mcidence 


Articles 


of income tax hability, nor will transactions 


which do not actual command ot 


taxed. Similarly, in 
decisions require 


vary the 
income or the property 
reorganization 


a continuity of 


cases, the 
interest, while profits are 
over in cases of 
liquidation but 


another 


said to carry merger and 
deficits do not In still 
respecting the cit 


which ac 


decisions 


field, 
cumstances under 


will be 


rporate entity 
created a reason 
and dependable body of prin 
tax-saving recur in the 


principles 


disregarded have 
ably stable 


ciples. As 


samme 


devices 


general form, legal will 


emerge In this sense, “law” 


is being made, 
and prediction becomes increasingly accur 
ate under thi 


and 


judicial processes of inclusion 


exclusio1 Ihe 


prospect does not en 


tirely please, but we may console ourselves 


hat our blindnesses and 


uncertainties are 
mly those 


the solid 


which fall to all of us 


fixed 


See king 


land of 


and settled rules.” 


Restricting Exempt Activities 


“Taxing the Colleges,’’ by John H. 


Myers. Cornell Law Quarterly, Spring, 
1953. 


The author is a member of the bars of 
the District of Columbia and the United 
States Supreme Court. 


\buse and calumny have been heaped 
the sections of the Revenue Act of 
that affect the tax 


stitutions 


Status of exempt in 


Insofar as the 


criticism relates 


to the complexity of the law, the 


objections 
ire warranted. On the other hand, it must 
that the hardly 


unreasonable imposition on the 


he acknowledged Statute 


epresents an 


Stitutions 


involved 


In some instances, educational institutions 


difficult to determine whethet 
exempt or 


may find it 


very 


activities are 


come within. the 


purview of the statute Phe 


problem Or re 


search—the meaning ot 


“research” not being 


rv cleat is likely to be one of the most 


plexing. In 


general, however, it will not 


very difficult for an institution to restrict 


ictivities to those not 


penalized under 


Statute 


The punishment l 


nnposed by Section 423 


with regard to Supplement U leases is proba 


bly more severe than the nature of the 


crime requires. In certainty, the section is 


More 
over, it hardly seems fair that a university 
should 


unnecessarily complicated and involved 


have to include in its unrelated 


business income a portion of the rent re 


935 





It is probable that the courts will 
continue to be lenient 

in their treatment of tax-exempt 
institutions, particularly colleges 
and universities, Mr. Myers says. 


ceived on 


the univers! 


was in % Osition t li il $60,200 in 
dividends 1 an attempt to save taxes, the 
corporation carved out oil payments in the 
total amount of $60,200 from its various 
interests and distributed such assets “in 
kind.” he oil payments were reconveyed 
to the corporation three months later, at the 
end of the calendar year, alter $59,461.80 
had been paid on them In holding that it 
was an anticipation of income by the corpo 
ration, the Court of Claims cited, with re 
lated cases, the Horst case The court’s use 
of the discharge-of-obligations theory, as an 
afterthought, does not necessarily weaken 
the application of the substance-versus-form 
doctrine 


it is submitted that the results, but not 
he reasons, stated in G. 44 M. 24849 and 


{ 
| r. 3935 can be fairly sustained as to 


936 November, 


He then observed that Congress had 
i different rule applicable for taxabl 
commencing after 1950. The judge cor 


‘Resolution of tl : before 


] 


1 
lepend wi 


all assigr 
ments aS anticipa 


of duration of tl 


From the pr 
to avoid inviting 
lation or decisi 
short-lived carved-out oil payment 


be accepted and utilized in leveling 


As to sales of long-lived 

ments, the unfavorable discriminatiot 
great to be accepted. As to gifts of le 
lived interests, a path of lesser resistance 
might be planned in the use 

device, but as to unplanned 

by the sturdier taxpayer, resistance to tl 


rulings should be successful [The End] 
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Unfortunate Side Line . . . 
Undivided Moiety . . . 
Ambiguity Resolved 


Canadian Tax Letter 


basis of what 
Ministet1 
cost to the 


decision of the 


buildings on the 


Selling Trucks Is Not Farming pepe aohge 
ad paid the yrothers, Dut the 
No reduction of farming income be- llowed as the 


cause of loss on truck sales venture. bre 


basis. the 
thers versing a 


' ' Board and holding for the Minister, two 
\ larmer entered 


pose ot dealing 
He supplied the 


the busi 


ne! 
lis “partner 
nducted it 


within a 


dissipated 


1 1049, 


1948 anc 


contentions were disposed of (1) that 


sale was at arm’s length and (2) that a 


transfer by “one original owner) 


person 


dealing with 


could not be construed to include the 


fer by the two bri 


later conte 


im the section depreciation 
trans 

Regarding the 
stated “Tl am 
word 


thers 


ntion, it was 


unable agree that the ‘one’ is so 


nd unambiguous that it must neces 


interpreted as a numeral it 


another meaning, namel) 


$4,000 


Osses OF 


. its partitive sense as the 
aedaucti them 4 . 
ry 1 antithesis of another, 


hnes¢ SSeS 


The nature of the 
enactment required that reference be | 


| ] 


aistinect classes, 


1 
yt rily 
primarity a 


two namely, the 


owner whi person anda 


was ‘ont 


quent owner—-taxpayer, who was the otl 


This interpretation was strengthened by 
| Frencl - 
iguous Further 
known th 
iginal owner’ 
and others in whicl 
two or more 
Revenu 
DTC 1149 
“‘One"’ Means More Than One of } 
The emphasis in the depreciation sub- 
section, dealing arm’'s-length 
transactions, is on the nature of the 
transaction, not on the number of par- 
ties involved. 


with 
Tesi for Joint-Tenancy Interest 


Gift tax attaches to interest in property 
transferred to a husband and wife as 


nd build the 
joint tenants. 


or 


brothers In 1946, a wife and her husband pur 
same time, they sold chased lands for $315 In the same vear, 
ration at a sum the building of a house and garage on these 


had paid for it lands was commenced that ultimately 


entirely 


it they cost 


1946, claimed deprecia $18,761; this sum came from the 


Canadian Tax Letter 937 





husband’s funds In 
died In 1952, the taxation 
vear 1947, was assessed a gift tax of $635.25 
on the 


1951, the 


wife, tor the 


husband 


grounds that, in her husband’s life 
time, she had acquired by gift a one-half 
interest in the buildings, the in 


$9,500. She 


land and 
valued at 
sucl 


terest being 


tended that 


assessment 


because the interest in the 


death, 
interest 


het husband's 


like a 


was inchoate, being 
Such was not the 


however, because “It is trite law that 


dower 


he mterest of one of two grantees in 
tenancy ce undivided 


interest, mo A whol 


is inter 


REVISION OF THE 


Continued from page 901 


committe alithe I mcon 
nient » many itnesses ho desired t 
testify on more than 
that 


submitted 


pleading tor 


top It is ap- 
parent some of the testimony and 


statements vere examples ( 


special imterests, but the ma 


jority of those who appeared entered into 
the spirit of the occasion and 
to pomt out the 


conrusing 


endeavored 
discriminatory and 
Code 


Hany 


provisions ot the 


SOT ot thre 


witnesses made colortul 


presentations This was characteristic « 
who testifed on the 
(top $()) 
and laid it 
had the courage to say 


cles have accumulated 


those subject ot ex 


cises They came up swinging 


right on the line One witness 
that a lot of barna 
upon the hull of the 


federal tax ship, by reason ot previous 


\nother 
conclusion of his testimony, 
asked thi “May I go back t 
my own hometown and tell my friends that 
1 did one W ashington—1 


shook hands with Dan Reed.” 


Congressional action or inaction 
witness, at the 
commiuttec 
thing while in 
His request 


vas granted by unanimous consent 


stated that the 
commiittee’s hearings called for 


Chairman Reed 


revela 
tions of the 
a comprehensive tax revision ™ and that sucl 


a bill 
Tor the 


would be the first order of business 


Wavs and Means Committee at the 


next session Some tentative decisions re 


yardine such revision have already been 


which 


Reed 


made, including two were 


| he y 


public ly 


announced by M1 concern 


See Committe Reports on the Interna 
Revenue Code, 1939-1 (Part 2) CB 532-538 


938 November, 


1953 @ 


I think not \ test is: What would have 
been the legal position of the [ wife } 11 
after the buildings were con 
pleted, an offer to purchase them had bee 
[she] allie 
her husband had decided to accept it? Wh 
would have had to execute the conveyance 
and why? Clearly [she] 
would 
order to satisfy the 


immediately 


received from someone and 


as well as her 


husband have had to 


execute it ou 
grantee, and this woul 
solely to [her] right 
otf dower in ie! husband's interest 11 thie 


not have been duc 


lands conveyance in 


ort te {her ],” 
d.—I) 


Revenue, 53 


joint 
effected a 


ancy 


] 
Was pre perly 1evic 


Minister of Nationa 
248 


the gitt tax 


INTERNAL REVENUE CODE: PART 2— 


(1) An amendment to 


cluding thos« 


allow ch 

attending college, t 
$600 a year without a 
ot the dependenc 


(topic 1) 


over 


resulting 


credit to the pal 


(2) Amendments to improve the 


system of filing 


declarations of estimates 


tax whi will remove some of the present 


penalties and will reheve 


about a milli 


taxpayers of tl ity for 


returns (top 
\side from the provisions of the 
stitution which grant the legislative bra 


control over taxation, it is my opinion that 


ax revision and recodificaty 


accomplished by Congress 
surrounding the 
unht to 


system of open hearings before their electe 


secrecy executive br: 


renders it manage the job 
representatives would seem preferable tron 
the standpoint of the public at large. (7/i 
People’s Right to Know, by Harold L. Cross 
Chapter XVII (The Statutes and the Regi 
lations); Next Steps in ( 


(;,eorge B 


ongresstonal Rk 


form, by Galloway.) If Cong: 


is unable to initiate, finish and con 


direction ot revenue revision and recodif Ca 


tion, then, as one said 


commentator 


“Congress 1s forfeiting to the 


be tter 


simply 
Branel its 


public 


organized Executive 


proper participation in moulding 
making 


Law Revier 


opinion and decisions.” 
1953, pages 


[The End] 


national 
(Columbia 
889-890, ) 


June, 
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Acq. and Non-acq. 


Administration of the Income Tax Employees of the respective governments 
‘ . ° and relatively large private emplovers that 
in Economically Backward Countries 


keep satisfactory records of payroll expendi 
SIR tures are subject to tax withholding This 


ispect of tax administration, as a result of 
COMMS CHE 1S the Prumary siptethncy sin the American influence in these areas alter 
al government revenue in South Korea the war, has been patterned after the United 
ind the Ryukyu Islands. (Okinawa is the States system, and is quite satisfactorily 


principal island in the latter island group.) administered 


In these countrie which w part ¢ 
( ] 4 ch were a pal rt Among thie farming class, surprisingly, 


prey vanes ‘ 1 this t has 
prewar Japanese Empire, this tax ha tax compliance is also high, although a 


‘ histor. < ] ( 
& history \s a tax levy based upon minimum of business records are kept by 


farmer’s production oe tae 
farmer production, it had its origin them Che tax is least effective on the 


t th itu C ) 
nineteenth century but became pat class of medium and small business ente: 


rtant as a result of the rei 


prisers 
m government revenue in the period 


: In tarming areas the initial steps in 
Japanese venture into Manchuria, 


he administration of the annual tax pro 
gram are taken in the national district tax 

formly, these countries have low in offices, under the supervision of central 

tax exemptions, thereby subjecting tax office officials, by establishing rathet 

all gainfully occupied individuals to elaborate standard schedules for determin 

It would appear that this would ing the income of each individual farmer 

tax admiunist1 ition, particularly \ S¢ hedule ror each type ot crop rice, 
consideration of ! le that most busi sweet potatoes, sugar cane, vegetables, ete 
is conducted i 1 a primative man is made tor recording income and expenst 

el and on such < lz ale that financial For rice land the schedule establishes the 
records are obviously not maintained. Never standard income and expense items from 


+} 


heless, in some at ax administration which taxable net income is derived in the 
rather effective manner indicated below 


INCOME EXPENSE 


Grade of Units of 1 ( Rice Milling to 
Ind production * : ex pense Amount exp and grad 


2,700 J, 92 Seed 325 ( X19 
? 


550 3, Fertilizer 30 ; 774 
2 400 # Labor 700 : 729 
2250 ,67 lools 353 
2,100 92 Land tax 50 
1,800 42 Chemical fertilizer 130 
l 


500 7,9: Other expense 200 


*In Okinawa the unit of production used is a “go,” the equivalent of 


i bushel: the unit of land measure 1s a “tan,” 0.2451 to an acre; and the monetary unit 
is “yen,” 120 to a dollar 
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company, a check 1 
““Uneasiness about endlessly growing passengers carried 


money supply and continually mounting Acsesement of th. 


volume of credit have standard practice it 
yielded to a greater uneasiness about not, as 1s so cl 


States, assessment 


aTatc 


a business recession.''—The : 
small percentag« 


Commercial and Financial Chronicle, come tax returns 
October 1, 1953. ment exercises the 


at public auction the 


who are delinquent 


assessment ane 


1 } 
a i€fali remedy 


ix { lectors 


government is paid 


amounts collected | In some 
hav 1 labl administered, 
Have AV al lADTE 


maps 
| , : its historical begin 
ber of units of 1: area cultivated - 
j ’ account tor the tft: 
larmer, pe l paddy ; : 
’ has a relatively 
and l l mm each 
' . iue system 
over, the at { live 
in villages and the acti ) h in Under America 


ant is common kn a t | have been made 


) anyone W Tie iS ( 
at assistance the ollector With ( le fh yr ol vidual taxpayer 


t record keeping, 


basic data tl determination of con u ih pro ura 


I de Vic 


] } ? " 
ictive 1 oO! ‘ juen ax liability I taxpayer a ri¢ 


determin; | Case before permiutt 
erty. These laudabl 
‘arm inc ! ( l aASI1S 
to develop because 


por 


Li ? 


acter ¢ economi 


not 


of rather arbitrary 
“ ] 
ment officials, a pri 
long endured witl 


the 1< 


ver, 


and 


nome 


mall 


mcome 


close 
variou t I expense 
reality oO le, in th , of a movi 
theater, ine 1 1 y making 
spot cl f attendance o a period of 


time; ‘ f a public transportation DETROII 
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Tax=-Wise 


Meetings of Tax Men 


Iowa State Bar Association.— The Annual 
lowa State Bar Association Tax School will 
be held at the Fort Des Moines Hotel, Des 
Moines, lowa, on December 2. 3, 4 and : 


1953 


Tax Institute.— The symposium of 


Institute held on December: 


inceton Inn 


will be 
Princeton, 


discussion 


1 
lhe subdlect lor 


Jurisdictional Limitations of 


Local Taxation.” 


Mississippi Lawyers and Certified Public 
Accountants.—Combined 


1953 Fall Meet 


meetings or the 


Mississippi So 


Federal Tax Forum,—(1 


LY. 1953 tie Federal 


Alabama Tax Meetings.—Jhe Alabama 


Associat Public Accountants wi 1 con 
juct if | ] on November 6 
Hotel, Birmingham, 

tion may be 


lax Clinic Com 


Tax-Wise 


Taxes... 


Tax People... 
Things Taxed... 


Public Ac- 


Building, 


Alabama Association of 
514 Stallings 


Alabama 


‘he Seventh 


miuttee, 
countants, Birming- 


ham, 


Annual Tax Clinic will be 


held t University, Decem 
ber 4. The clinic is sponsored jointly by the 
\labama | Certified Public Ac 


countants and the School of Commerce 


\labama, on 


society ol 
and 
Business University 
this 


Taxes ” 


Administration of the 
I Alabama The 


program is “Minimization of 


vear’s 
‘| he 


devoted to discus 


theme ot 


morning sessions will be 


sions on minimizing estate taxes; the atter 


noon 


will have 


sessions 


papers relative to 


minimizing income taxes Che subjects 


will be discussed are estate planning, 
marital deduction, conversion of ordinary 


income to capital 


gain, spreading income 


among several entities and minimizing taxes 


teovr 


the professional man 


University of Rhode Island. 
Annual Institute on Federal Taxation of the 
University of Rhode Island will be held on 
Wednesday, November 1X, 1953, at Provi 
dence, his Veal the in 


ncentrated into one full 


The Twelfth 


Rhode Island. 
stitute will be c 


lay and will consist of addresses and ques- 


and-answer periods. Among the 
I. K. Lasser, Benjamin Grund, 
and David Zack. Lhe 


dditional information may 


spt al ers 
Henry 
pro 


detailed 


m John Hackett, Director 
Rhode 


Rhode | 


University Extension, 


niversity, 


Providence, sland 


Fourth 
Institute will 
10-12, at the Daniel 
West Virginia 
1S sponsored by the College 
ommerce, West Virginia | 
West Virginia Society 
Accountants; 


West Virginia Tax Institute.-—Th« 
inual West 


held on December 


Virginia Tax 


Charleston, 
institute 
niversity; 
of Certified Pub 

West 


taking 


\ Irgilila 
part in 
David 


jensen, Leon Jf. 


and the 

Bar Among those 
his year’s program will be Boyd 
hase, \\ allace M 


Ric ec, 
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Coffman and James 
The main subjects to be discussed 


aw Changes and Case Studies in 


Planning” and 


‘Business 


Probl ms of opt cin 


Returns,” 


Industries 


The American University.— The Ameri 


Nintl 


vill hold its 


tution. \ 


3 and I 1 stl ( I Intensive 


lDecem 


f current tax lems for tax law 
and tax accountant rvati forms 
further informatio »btained 
from | K. Mani 
Federal Taxes, The 
v. W 
Federal Tax Institute of New England. 
Institute of New | 
a forum on December 5, 


Hancock Hall in 


on the subject of pension and 


may 
Director institute 
American University 


Washington 6, D. ¢ 


1901 F Street 


ie Federal ‘Vax 


Massa 


; ] 


aring plans. Registration torms and 


Way be btained 
‘Tax Institute of New England 


6 Beacon Street Massa 


urther mitormatior 
rie Federal 
Room 1027, 


husetts 


tron 


Boston. 


Our Cover 


Some ot our 


I bachelor readers Way 


the fact that recently one 
yoman had an income in excess of $ 
68,190 women had 
hetween $10,000 and $100,000. These 


of wishful thinking by 


wr that single incomes 


heures, 


rovocative many a 


uckless mal taken from sta 


1950 


taxpayer, are 


tistics of 


income for the vear which 


vere just recently released by the Commis 


sioner. Other figures show that the total 


of individual single 


8,675,251 


returns ot women was 
6,152,394 


with the men, the total number was 


, of which number were 
taxable 
10,511,595. of which number 7,516,994 were 
In addition, the 


ible total income 


women had a size 
with 
$15,707,.689,000 


taxable 
which ranked closely 
that reported by the single men 
to the latter’s $19,526,419,000 


Twenty-five Years Ago 
Che good old 


brought to 


davs ot balanced budgets 


were mind by an which 


November, 


item 
1928 


; 


ippeared in the issue ol 


TAXES 

“The Administration is now ot the opin 
ion that the 
ol this 


close 


threatened deficit at the 


fiscal vear will be averted unless 


Congress authorizes large appropriations 


vhich are now unforeseen \ considerable 


saving is anticipated as a result of the sale 


942 
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~ government-owned 


operated at a loss Income 


ships 
be en 
during about 


1 } 
lect1o September Ww ¢ ony 


$750,000 below the collections 


‘In an address 
meeting ot the 
ne government, 

President Coolid 

1929 


i 


were estimated at ut $3,707,000,000 


while estimated expenditures 


tively placed at about $3,801,000,000 


were tenta 

These 

estimates appe ared to forecast a deficit 

© $100,000,000. Since ther 

adjustments both in 
} 


raituyr 


anti 


leficiency 


} 


parently has been 


Flexible Monetary Policy 


One means of promoting economi tability 


Meyer Kestnbaum, chai 
an oO} C ommiuttee tor 


is, according to 


Economic Ds 


velopment, a flexible monetary policy 


Speaking at the Sixty-sixtl 


Annual Meet 
Account 


recel 


ing of the Americat 


ants, Mr 


» ] 
accord between 


eral 


Institute of 


Kestnbaum stated 


t intent to maus 
V Ore It 


sity of the 
vould be adapted 


Situation, restraining 


demands tended be excessive al 


lating it wher ands tended te 


t 
cient But tl laration ot imte 


treed the 


Reserve to 


flexible poli , 1 ne 


| t of tse 


\ flexible mone 


| ! 
such a policy 


as to be 


ntent did not : | al Reserve 


he public 


how managed 


“To manage a flexible mon 


] 
| 


is much more difhcult than 


policy of stabilizing tl 
ment securities < 
nly necessary 101 r Federal 
stand ready to buv government 
from all comers at a fixed pric 
eral Reserve knows 

what t 


Reserve will do But to manage a flexibl 


private market knows 


monetary policy it is necessary first of all 


to have a continuous and accurate appraisal 


the economic situation and its trends 


It is then necessary to decide the direction 


] | 


and degree of monetary influence that is 


; 


appropriate to the economic prospects and 
} 


consistent with nonmonetary prospects that 
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may be cen Finally it is necessary t 


decide how mucl Federal Reserve actior 


1 1 4] } ] 
of any type is needed to vield the desire« 


from action to 


dependent 


chain 


and 


net influence The 


influence is indirect heavily 


‘ 


1 psychological factors 


unpredictable 


Ipo 
Thus the accord, while a long step forward 
n the recognition oft 


ypened up 


important objectives, 


problems ~ monetary 
management 
“The unreliability ot 


being wl 


economic torecast 


at it 1s, our chief sateguard 


idesirable effects of monetary 


must be 


promptly 


flexibility capacity 


in respo1 


Reserve s} 


restriction to 


ul being | ( ( an acute 


an espe ially 


appro 
stability in 


achieving 
onomy in 
We valu ur activity and 


money, exchange throug! 


as an asset, mobilize 


vestment large 


part 
money tro the supply of 


affecting availability of 


credit and indirectly the value ot money, 


influence throughout the 
economy At the 


can be exerted and managed without 


exerts a pervasive 
whole same time this in- 
fluence 
that detailed central control over the trans 
that 


alternatives to 


actions of the individual person is the 


end ot treedom Lhe wise 


and less vigorous monetary policy will be 


] 1 1 
t only less etfective, but also less con 


sistent with the operation of a 


Iree society 


Life of CPA Is Not Dull 


The critical certified publ 


accountants 1s 


by manv young 


monotonous 


In an effort to dispel this notion, 


\lexande 
lculenberg, president of the Illinois Society 


Public Acce 


ut that “Every 


Certified untants, recently pointe 


day is a new challenge t 
the certified public accountant. For instanes 


a CPA might 


mine shatt té 


luring an audit have to ck 


scend a determine if ore ck 


One CPA 


coul 


recently 
1 


existent 


] 


i¢ Onty Way he 


S \ the null, w to photogrs 


lumber from a chartered plane and 


Im off tor lumber 


\ person 


matical 


appraisal by experts.” 


does not have to be a mathe 


genius to be a certified public ac 
according to Mr 


to have 


countant Eulenberg, but 


he doe - have 


" 


an analytical mind an 
himself In this con 
Account 
ants hopes to develop scientific vocational 


an ability to express 


nection, the American Institute of 


tests to determine iptitudes and 


1 
school 


accounting 


prowress 


City Tax Calendar... 


December 15—A4rizona: Phoenix 


privilege tax reports and 


business 
payment dt 

(vlorado: Denver sales tax reports and 
Columbus estimated 


rporate ncome tax tourtl 


mvinent clue Ohy 
por: installment 
lue: Columbus estimated personal income 


] 


1 
installment l, i necessary, 


payment due; Youngstown estimated 


ate WICOTIE 


Youngstown estimated personal in 


ax fourth installment 
Penns\ 

Scranton School District estimated 
fourth 


{ } irt} nstall nt iy 
ax four installme: Lue 


mia 


ncome tax installment duc 


December 20—/ouisianu: New Orleans sales 
na : - 


anid ”) ana 


payment duc 


Tax-Wise 


Vew York: New York City sales a: 


tax returns and payments duce 


December 25—New York: New York City 
conduit company tax reports and payment 
due; New York City public utility excis 
tax reports 


and payment due 


December 31—Missouri: St. Louis employe: 

withholding tax reports and payment due 
Dayton estimated corporate incom 
tax fourth installment due; Dayton esti 


fourth instal 


Ohio 
t mcome tax 
Toledo 

rourtl 


mated personal 


ment due estimated corporate 


installment and, it 


amended tax declaration duce 


Mmcome tax 


necessa’ry, 


Toledo estimated personal income tay 


fourth installment duc 





State Tax Calendar 


The State Tax Calendar includes the re- 
port and payment due dates for the impor- 
tant taxes—franchise, income and property. 
If the states in which you have interests 
are not listed, there are no franchise, income 
or property tax reports or payments due 
therein for the month covered. 


READ AREA: December 15—( 


nal ine rie tax 


December 31—Propert) 


ARIZONA: December 21 


; ’ ] sel 
irom private ca i i 


CALIFORNIA: December 10 

) Real property 
semiannual installment 
December 15—Persor 

tallment d 


COLORADO: 


December 15 


GE Ura: 


leline 


December 20 


IDAHO: December 20 


semiannual instal 


cember 27— P: 


KANSAS: December 20 


first instalimet! 


LOUISIANA: December 31—Proepert 


lay 
cili¢ 


MARYLAND: December 15 ( 
income tax tourth installment due 


ynal income tax fourth installment « 


MISSISSIPPI: December 15—C: 


income tax tourt] 


por: 
installment due 
Ine tax 


mal ines uurth installment du 


November, 


1953 @ 





|1953 DECEMBER 


[Son MON TUE WED “THU 


“1953 
“FRI <a 


rer . 2 £4.44 
6 7 8 9 101112! 
113 1415 1617 1819) 
| 20 21 22 23 24 25 26 
| 27 28 29 30 31 «» «»| 


MISSOURI: December 31—Ad 


licens«¢ ax trom merchants 


tax due 


NESRASSA: December 1 


erty tax first installment due 


NEVADA: December 7 Property tay 
quarterly installment duc December 31 


, ' —— } ; ] 


NEW HAMPSHIRE: 


Property tax due 


December 1 


NEW JERSEY: December 1 


tax Irom railroad companies ¢ 


sinus wit ac ns P 


ax Semi nua nstal 


WORT H CAROL INA: December 
orpo income tax tourt nstalls 


ment ¢ 


NORTH DAKOTA: December 15 
porate income tax it mstalll nt 


) } 
ersonal ine 


ORLAHOMA: Sucemmper 15 


ome ax installment 


nal tay fourt snatalin { 
sonal incom x fourth insta 1 


SOUTH CAROLINA: December 15 


Corporate income tax I irtl nstal 
. ; 
du Personal inc: 


December 31—P: 
duc 


me tax fourtl 
ment due 


installment 


UT AH: December 15 
ax fourth installment due 
VIRGINIA: December 5—Iniiy 


come tax due Pr per 


day) 


WISCONSIN: December 1—Pro] 
trom st 
heat, 
t10n 


reet railways and air carrie 
light, power, c 
and pipeline 


nservatior 
companies due 
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Federal Tax Calendar 


December 1—— 


cle positary, 
November exceed 


le posit boxes 
hne; telephone 


messavc 
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